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CONG HOA XA HQI CHU NGHIA VIET NAM
Doc 1ip = Ty do — Hanh phice

TP, H6 Chi Minh, ngay 25 thang 11 nam 2021
BAN TU KHAI
Kinh giri: TOA AN NHAN DAN QUAN 3 — TP. HO CHI MINH

Ching t6i la Cong ty TNHH Thuong Mai - Tu Van - K§ Thuét Sao Nam (“Sao Nam”) Bi don
trong Vu an thy ly s6 486/2021/TLST-KDTM, ngay 11/10/2021 vé viéc “Tranh chdp hgp dong
mua béan hang héa”.

Dia chi tru s& dat tai : 194 Ba Dinh, Phuong 10, Quan 8, Tp. Hb Chi Minh
Nguoi dai dién : Ong Tran Kim Chung - Chtrc vu: Giam Déc

Lién quan dén yéu cau khoi kién cia Nguyén don — Cong ty TNHH Phat Hanh Séach Sai Gon
(“Nguyén don” hodc “Saigonbook™), chiing toi co cac y kién trinh bay nhu sau:

A. TOM TAT NOI DUNG TRANH CHAP
I. Sao Nam la Nha phan phdi cac san phdm cia Cong ty TNHH Konica Mmolta Business

Solutions Viét Nam (“KMV”) tai Viét Nam theo Hop dong nha phan phéi s6 KM-SALES14-
003 ky ngay 02/01/2014.

2. Vao nam 2014, Saigonbook ¢6 lién hé Sao Nam dé yéu cau cung cép hé thdng may in cho
hoat dong ctia minh.

3. Ngay 14/10/2014, Sao Nam gui ban chao gid s6 128/CVT/14 cho mdy in nhan hiéu Konica
Minolta Bizzhub Press C1100 (“C1100”) kém theo céc thong sé ky thuat cho Saigonbook
tham khao. Gia chao ban 1a 3.099.192.148 VND (chua bao gdm thué GTGT). Gié nay ciing
da dugc Sao Nam giam 20% so vdi gia ban 1é dé nghi cia KMV cling thoi diém.

4. Ngay 20/10/2014, Sao Nam va Saigonbook ky Hop dong 038/HPKT-14 (“Hop dong 038”)
theo d6, Sao Nam ban cho Saigonbook may in C1100 véi gia va thong tin nhu di dé xut
trong ban chao gia 128/CVT/14. Cling ngay, Sao Nam nhan duoc sé tién thanh toan dot 1 tir
Saigonbook 1a 511.366.680 VND.

S. Do khong du kha néng tai chinh dé tiép tuc thanh toan theo Hop ddng 038, Saigonbook dé
nghi thay thé Hop dong 038, theo d6, ngay 27/12/2014, bén mua may la Cong ty TNHH
MTV Cho thué Tai chinh Ngén hang A Chau (“ACBL”), Sao Nam va Saigonbook cling ky
Hop ddng Mua ban s6 03.12.14/HDMB-SG va Phu luc Hop dong (“Hop ddng 03”). Theo do,
Sao Nam ban cho ACBL mdy in C1100 trén véi gia la 3.409.111.200 VND (da bao gdm
thué GTGT).

Di kém véi Hop dong 03, giira Saigonbook, Sao Nam va ACBL ky mdt thoa thuén 03 bén,
theo d6 cac bén thoa thudn thay thé Hop dong 038 bing Hop ddng 03.
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10.

11.

12.

Cung ngdy, Saigonbook va ACBL ky Hgp dong Cho thué Tai chinh s6 03.12.14/HDCTTC-
SG. Theo d6, ACBL cho Saigonbook quyén thué sir dung may C1100 theo hinh thirc cho
thué tai chinh trong thoi han 48 thang.

Ngay 30/12/2014, Sao Nam dé ban giao méy C1100 cho ACBL va Salgonbook Theo do,
Sao Nam va Saigonbook da tién hanh kiém tra may in, chay thir, va cho két qua 1a may in
C1100 hoat dong binh thudng va dat cac thong sd k¥ thuit nhu thoa thudn.

Ngay 26/03/2015 Sao Nam, ACBL va Salgonbook da ky Bién ban Nghiém thu trong dé Bén
Mua, Bén Sir dung da chip nhan méy in C1100 va dwa vao sir dung Sao Nam da nhén dugc
du tién thanh toan va ACBL da nhén duogc tai san phu hop véi Hop dong. Chiéu theo quy
dinh tai Diéu 6.1 Hop ddng 03 thi Hop dong 03 da hét hiu luc va mic nhién dugc thanh Iy
trlr diéu khoan bao hanh.

Nhu vay, trong qua trinh thuc hién Hop dong 03, Sao Nam di hoan tit ddy du nghia vy cla
minh d6i véi ACBL va Saigonbook.

Ngay 25/07/2015, Saigonbook yeu cau Sao Nam nhan lai méay in Cl 100 vcn cao bugc Sao
Nam d4 lira d6i Saigonbook cac diéu kién cia hop dong ciing nhu yéu cau vé gia.?

Ngay 11/11/2015, TAND Quan 3 thu ly don khdi kién cia Saigonbook dbi véi Sao Nam.
Theo d4, Saigonbook yéu cau tda én tuyén HD038 va Hop dong 03, Phu luc Hop dong 03 v
hiéu do bj Itra déi va yéu clu xir ly hop dong vo hiéu nhu sau:

- Saigonbook tra lai may in C1100 cho Sao Nam va KMV

- Sao Nam va KMY phéi lién d6i chiu trach nhiém tra lai tién va bdi thudng thiét hai
cho Saigonbook so tién 3.763.613.378 VND.

Ngay 19/04/2016, TAND Quéan 3 tuyén xir chdp nhgn mot phan yéu cau khi kién cia
Saigonbook (tuyén b Hop ddng 03 va Phu luc Hop dong 03 bi vé hiéu do nhim Ian, budc
Sao Nam va KMV lién d6i hoan tra cho Saigonbook sé tién 3.389.920.665 VND).

(Ban an s6 439/2016/KDTM-ST ngay 19/04/2016 cia TAND Qudn 3) (“Bdn dn So tham thir
nlu‘z‘t”)

Ngay 28/4/2016 Sao Nam c6 don khéng cdo: Khang cdo mot phan ndi dung phén quyét trong
ban 4n dan sy so thim s 439/2016/KDTM-ST ngay 19/04/2016 cua Toa an nhédn dan Quéan
3.

Ngay 22/09/2016, TAND TP. HCM tuyén xir khong chip nhan cac yéu cau khéi kién cia
Saigonbook;

'Vui long tham khao: Bién ban ban giao tai san ngay 30/12/2014, Bién ban hoan tit I3p d3t va Bién ban Nghiém thu
ngay 26/03/2015 c6 Saigonbook ky nhén. [Tai li¢u di c6 trong hé so Vu an)

2 Vui long tham khao: Cong van 025/ADM-15 ngay 07/10/2015 va 032/ADM-15 ngay 02/11/2015 ciia Sao Nam.
[Tai ligu dd c6 trong hé so Vu 4n]
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12. Ngay 22/09/2016, TAND TP. HCM tuyén xir khong chdp nhin céc yéu clu khai kién cia
Saigonbook;
- Khéng chép nhan yéu clu ctia Saigonbook v& viéc tuyén bb Hop ddng 038, Hop dbng 03
va Phy luc hop ddng 03 bj vé hi¢u do lira dbi.

- Khong chap nhén yéu ciu cua Saigonbook v& viéc buoc Sao Nam cuing véi KMV thanh
todn lai tién mua may va boi thudng thiét hai cho Saigonbook.

- Khéng chip nhdn yéu ciu cia Saigonbook vé viéc budc Sao Nam va KMV nhén lai toan
bo may moc, thiét bi ma Sao Nam di giao cho Saigonbook.

(Ban dn sé6 1106/2016/KDTM-PT ngay 22/09/2016 cia TAND TPHCM) (“Bdn dn Phic
thim thir nhit”)

13. Ngay 22/09/2020, TAND Cép cao tai TPHCM ra Quyet dinh khang nghi Gidm déc tham so
50/2020/KN-KDTM. Theo d6, dé nghi Toa 4n Cép cao xem xét hily ban 4n phuc thdm sb
1106/2016/KDTM-PT ngay 22/09/2016.

14.Ngay 06/11/2020, TAND Cip cao tai TPHCM tuyén xu‘ chdp nhan khang nghj s6
50/2020/KN KDTM ngay 22/09/2020 ciia Chanh én TAND cap cao tai TPHCM; huy ban an
phic thdm s6 1106/2016/KDTM-PT ngay 22/09/20186; giao hd so vy 4n cho TAND TPHCM
xét xir phic tham lai.

(Quyét dinh gidm déc tham sé 49/2020/KDTM-GPTingay 06/11/2020 ciia TAND Cadp cao tai
TPHCM) (“Quyét dinh Gidm dbc thém”)

15. Ngay 15/06/2021, TAND TP. HCM sau khi xem xét lai Vu an da tuyén ban an s6
528/2021/KDTM-PT (“Ban 4n Phic thdm thir hai”): Theo dé, tuyén hiy Ban én So thim lan
thir nhét, chuyén hd so vé cho TAND Q.3 giai quyét lai theo thii tuc so tham.

16. Ngay 11/10/2021, TAND Q.3 dé thy Iy vu 4n dan sy so thim s6 486/2021/TLST-KDTM vé
viéc “Tranh chip hop dong mua ban hang héa”. Saigonbook van giir nguyén yéu cau khoi
kién ciia minh theo don khéi kién ban dau (Muc 8 Ban Tu khai nay).

B. Y KIEN CUA SAO NAM

17. Trong don khdi kién ngay 10/11/2015, Salgonbook yéu cdu tda tuyén bd HD038, Hop ddng
03 va Phu lyc Hop dong v hiéu do bi lira ddi vé6i céo budc Sao Nam (cung KMYV) di thyc
hién nhiéu hanh vi lira d6i trong qua trinh ky két va thuc hién Hop ddng 038 va Hop dong
03* . Tuy nhién, cac cdo budc ndy hoan toan khdng cé/cdn cir khach quan va khong cé co s&
phap ly phu hop.

18. V& yéu chu ciia Saigonbook yéu ciu Téa tuyén bé HP 038 bi v hiéu do bij lira déi.

1

3 Vui 16ng tham khéo: Trang 2 — 4 Ban 4n so thim lan 1 va Trang 10, Ban 4n Phuc thim l4n hai

y 3
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18.1.

18.2.

18.3.

18.4.

18.5.

18.6.

18.7.

18.8.

Céic bén tham gia ky két cdc HD038 déu c6 ning lyc hanh vi dan sy ddy du, ni dung
giao djch khong vi pham di¢u cdm cua phép ludt, khong tréi dgo dirc xii hi va hoan
todn ty nguygn.

Ngdy 14/10/2014, Sao Nam giri ban chao gia s6 128/CVT/14 cho méy in nhan hi¢u
Konica Minolta Bizzhub Press C1100 (“C1100”) kém theo cac théng sb k¥ thual cho
Saigonbook tham khao. Gi4 chao ban la 3.099.192.148 VND (chua bao gbm thué
GTGT). Gia néy cting da dugc Sao Nam giam 20% so v6i gia ban l¢é dé nghj ctia KMV
ciing thoi diém.

Trudc khi hai bén di dén ky két hop dong chinh thirc, bing thu dién tir ngay 17/10/2014
(Biit luc 50 1004) Sao Nam di cung cap, hgp dong nhap dé Salgonbook nghlen ctru.
Nhu vdy, ké tir ngdy 17/10/2014 cho dén khi ky két Hop dong HD038 vao ngay
20/10/2014, 6ng Kim da c6 3 ngay, du thoi gian dé nghién ctru ndi dung truée khi ky
két Hop déng mdt cach tu nguyén.

Ngay 20/10/2014 Saigonbook va Sao Nam di ky HD038, cung ngay Saigonbook da
thanh toén cho Sao Nam khoan tién thanh toan dot mot la 511.366.680d theo thoa thuan
tai dieu 3.2 cuia HD038.

Do thiéu tién thanh toan dot hai cho Sao Nam theo thoa thuan tai HD038, Saigonbook
di yéu cdu ACBL cdp tin dung bing hinh thic ky HPCTTC giita ACBL va
Saigonbook .

Ngay 27/12/2014 ba bén gdbm bén mua la ACBL, bén ban la Sao Nam va bén sir dung
méy la Saigonbook da cung nhau ky qu ddng 03 va PL-01 do ACBL soan thao. Theo
diéu 3.2 ctia PL-01 Hop dong Horp ddng 03 ky ngay 27/12/2014 giita ACBL - Sao Nam
- Saigonbook, xac dinh “Hop dong nay ( tire 1a Hop dong 03 va PL 01) thay thé HPKT
O38/HDKT-14 ngay 20/10/2014 dugc ky gifta hai bén Sao Nam va Saigonbook, dong
thoi chuyén s6 tién 511.366.680VND ma Salgonbook da thanh toan cho bén Sao Nam
ngay 20/10/2014 cua HP038 ndi trén sang lam so6 tién thanh toan dot 1 theo quy dinh
tai diéu 2.2 ciia HD nay”( Hop dong 03).

Nhu viy, vé mit ¥ chi cac bén da thoa thuan thay thé Hop ddng HP038 bing Hop dong
03 va PL-01, cic didu khoan vé quyén, nghia vu cua Saigonbook va Sao Nam tai
HD038 da dugc chuyén toan bg sang Hop ddng 03 va PL-01. Cac bén da thong nhat
ring HP038 khong con ton tai va khong cé hiéu luc thi hanh; Ni dung ma Sao Nam va
Salgonbook thoa thudn va phan di thuc hién tai Ho‘p ddng HP038 dugc chuyén sang
Hop ddng Hop dong 03 va PL-01, nén cac Toa cap ST, PT va KNQDGDT cua Chanh
4n Tda 4n nhén dén cap cao tai TP HCM déu xéc dinh qu dong HDPO038 khong con gia
trj phép ly. Toa So Tham lan 1 xir khong chdp nhan yéu cdu nay cta Saigonbook la c6
cén ctr, cling phi hgp véi nhan dinh cia QPGPT.

V& mit phép luat, viéc Saigonbook yéu cdu Tda an tuyén bd HP038 vo hiéu 1a khong
6 co s& vi khong thé xem xét 02 hop dong khi ¢6 ndi dung nhu nhau vé quyén va
nghia vu ciia Sao Nam va Saigonbook;
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19. Saigonbook yéu chu Toa dn tuyén bd Hep dbng 03 va PL 01 vd hifu toin bi;
Saigonbook dii néu ra nhirng vi pham ciin Sao Nam & KMV, Saigonbook cho ring Sao
Nam va KMV di ¢6 nhirng hanh vi lira d6i Saigonbook khi giao két, thye hi¢n HD038,
Hop ddong 03 va PL 01.

19.1. Tuong tr HD038, céc bén ky két Hop dong 03 va PL 01 déu c6 niing lyc hanh vf din
si day du, noi dung giao dich khong vi pham diéu cdm cua phap ludt, khong trdi dao
dire xa hoi va hoan toan ty nguyén.

20. Vé gié va chwong trinh khuyén mii gidam gid béan 20%

20.1. Ngay 14/10/2014 theo yéu cau cia Saigonbook, Sao Nam giri Bang bdo gid 128 chao
bdn may C1100, 01 by kém theo céc thiét bj dong bd, voi gia 3.873.990.185 VND,
giam gia dac biét 20% (774.798.037 VND) trong dé c6 ghi rd: gid ban bao gom van
chuyén tén noi, chi phi ldp dat, huéng dan sir dung va bao hanh 36 théng (khong bao
gom céc loai vt tu tiéu hao) nhung chura bao gom 10% thué VAT.

Ngay 20/10/2014, sau khi thuong }héo, 2 bén tu nguyén ky két HPO038, theo do6
Saigonbook thoa thuan ky két hop déng mua may véi gia gdm VAT, 1a 3.409.111.200
VND.

Diéu 11 HD038 ghi nhan, gi4 nay bao gdm chi phi giao hang, ldp dit va huéng dan sir
dung do Bén B chi djnh trong pham vi TP. HCM, 01 by muc Toner, 01 by Developer, 4
ong Drum, 10% thu¢ GTGT.

Vé phuong thirc thanh toan: Cung ngay 20/10/2014, Saigonbook thanh toan dot 1
(15%) 12 511.366.680 VND cho Sao Nam. Con lai thanh toan lam 02 dot. Dot 2 12 55%
gia tri hop dong (1.875.011.160 VND) ngay thoi diém hang héa dugc giao dén dia
diém 474 — 476 Nguyén Thi Minh Khai, Phuong 2, Quan 3, TP. HCM. Dot 3 1a 30%
gid trj hop dong (1.022.733.360 VND) sau khi nghiém thu nhung khéng quéa 90 ngay
ké tir khi Saigonbook nhén dugc hang.

Diy 1a thoa thuan ty do, tu nguyén phi hop véi quy dinh phap luat vé ky két Hop dong.

20.2. Vao thang 07/2015, Saigonbook sau khi tyr phat hién va cho ring minh mua may in cta
Sao Nam véi gia dét, gia ban in dit, va cho ring bi Sao Nam va KMV lira d6i, nén da
khai kién vao ngay 10/11/2015, cho ring Sao Nam da lira d6i Saigonbook vé nhiéu vin
dé trong d6 ¢6 van dé gia va khuyén mai giam gia dic biét. Cac cin cir nay kém theo
nhiéu cdo budc khac cung céc chimng cir ma Saigonbook néu ra theo don khéi kién, bao
gom: A

- Ban bao gia 128 (14/10/2014) cta Sao Nam la 3.873.990.185 VND; Béo gia 97
(16/07/2015) ctia Sao Nam la 2.000.000.000 VND.

- Chimg thu thdm dinh gia cia Cong ty Tham dinh gia Sai Gon: xac dinh Gia may vao
thang 07/2014 va thang 07/2015 khong bién dong va gia tai san dao dong khoédng
+10%.
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- Saigonbook dd mua mdy tir nha phan phéi khic cia KMV la Céng ty CP Cong ngh¢
Sai Gon (STS) vao ngay 23/07/2015 véi gia 1.289.278.000d.

Céc co s& ma Saigonbook dura ra déu khong phu hgp dé két luiin Sao Nam ¢6 hénh vi lira dbi
vé gid bai 18&:

20.3. Sao Nam va KMV da ky két Hop dong Nha phﬁn phdi s6 KM-SALES 14- 003 ngdy
02/01/2014. Theo do, Sao Nam la nha phén phéi chinh thic, khong doc quyén cua
KMV déi véi céc thiét bj mdy in do Konica Minolta Inc. san xudt trén toan lanh thd
Viét Nam.

Theo Diéu I cia Hop dong Phén phéi, céc bén hiéu ring Sao Nam s& nhén danh chinh
minh mua hang héa, thiét bj tir KMV va phén phdi cho khéach hang theo don gid bing
hoZc thap hon Gi Béan Dé Nghj (Gia Bén Lé Pugc Dé Nghi).

Theo Diéu II- Khoan 2.1 Gia Ban D& Nghj s& duge KMV diéu chinh bing vin ban khi
¢6 bat ky sy thay ddi nao.

Sao Nam chi chao ban theo mirc gia dé nghj do KMV ban hanh va chi yéu cdu sy chap
thudn ciia KMV trong trudng hop gid chio ban thdp hon gid mua ciia Nha phan phbi.

Sao Nam khéng phai la nha phén phdi doc quyén nén khong quyét dinh chinh sach gia
cta nha phén phoi khac. Khach hz\ng c6 quyen lya chon mua tir cac nha phan phéi khic
véi mirc gia va dich vu phi hop véi tiéu chi mua hang ciia minh.

20.4. Cac co sd ma Saigonbook dua ra déu khong phu hop de két luan Sao Nam c6 hanh vi
lira déi veé gna Trong qua trinh thuc hlen Hop dong 03, tit ca cic mirc gia do Sao Nam
phét hanh déu phi hop v&i Gia Bén Dé Nghj do Konica Minolta ban hanh — cy thé nhu
sau:

(i) Vémic gia theo HP038 va Hop ddng 03: ngay 14/10/2014, KMV phét hanh bang
Gia cia May In Chuyén Dung Konica Minolta (cho Master) dugc ap dung tir
thang 10 nam 2014. Cu thé, Gid Ban Lé Pugc Dé Nghj cho may in C1100 tir
thang 10 nim 2014 la 3.765.878.000 VNP (chua bao gom thué GTGT). Tuy
nhién, Sao Nam d3 ban may m C1100 cho Saigonbook chi ¢ mirc gna 1a
3.099.192.000 VND (chua bao gom thué GTGT) — mirc gia nay thap hon mirc gla
dugc KMV dé xuit nhung vin cao hon mirc gid mua cua Nha phan ph0|
(2.477.551.000 VND). Diéu nay phii hgp véi yéu ciu theo Hop ddng Phan phoi
gitra Sao Nam va KMV.

(Vui long xem bang Gid ciia Mdy In Chuyén Dung Konica Minolta (for Master)
ap dung tic thang 1 0 nam 2014 [Tai liéu da c6 trong ho so Vu anj)

(i) Vvé mirc gid theo b{ln chao gia sb 97/CTV/14 ngay 16/7/2015: Nhu dugc dé cip
tai Diéu 2.1 cta Hop ddng Phan phéi, Gia Ban Bé Nghi ddi v6i cac san pham cia
Konica Minolta s& dugc diéu chinh tuy timg thoi diém. Niam 2015, KMV phat
hanh bang Gid cua Mdy In Chuyén dung Konica Minolta d4p dung tir Théng
07/2015, trong dé liét ké méay in C1100 c6 gid ban cho nha phan phdi l1a

6
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1.774.294.000 VND (chua bao gdm thué GTGT) va gia ban dé& xudt cho khéch
hang 1a 2.609.256.000 VND (chua bao g6m thué GTGT). Vi vy, mirc gid
2.000.000.000 VNP dugc Sao Nam chio bdn vao thang 7 nim 2015 la dya trén
gia duge didu chinh tr KMV. Viéc KMV sira ddi Gid Bén Dé Nghi theo Hop
dong Phén phdi dya trén syr phat trién trén thyc té cua thj truong in an. Céc quy
dinh nay khong vi pham bét ky quy dinh hofic nguyén tic co ban nio cua lufit Viét
Nam va khong trdi véi dao dirc xa hoi.

(Vui long xem bang Gia ctia Mdy In Chuyén Dung Konica Minolta (for Master)
dap dung tic thang 07 nam 2015 [Tai li¢u da co trong ho so Vu dnj)

(iii) Trong giao két Hop ddng véi Saigonbook, cu thé 1 HD 038 va HP 03, Sao Nam
da hoan toan trung thyc va tuan thi cdc cam két trong Hop ddng phan phdi véi
KMV. Céc mirc gi4 ma Sao Nam ban hodc chao cho Saigonbook hoan toan nim
trong khung gia ban dé nghj cia KMV. Sy chénh Iéch gia giira cdc bang chao gia
nim 2014 va 2015 1a hoan toan phi hgp véi khung gid bén dé nghj cia KMV da
gtri cho Sao Nam nam 2014 va 2015.%

(iv) Saigonbook dyra vao sy chénh léch gia ciia hai bang bao gid may C1100 cia Sao
Nam tai 2 thdi diém khac nhau véo thang 9/2014 va thang 7/2015 dé xéc dinh bj
Sao Nam lira déi 1a khong cé cin cir. Vi mirc gi4 ndy Sao Nam dd cdng bd, niém
yét, bao gia cho khich hang la theo va trong pham vi gia dé nghj cua KMV g
cho Sao Nam 13 1 trong céc nha phén phdi cia KMV. Viéc bao gié ciing 1a niém
yét gia la cong khai, minh bach, khéng gian déi che day. Viéc an dinh gia ban,
thay ddi gia ban vao timg thoi diém la quyén ciia doanh nghiép dugc nha nuéc
bio h§, viéc chon va chap nhan gia mua la quyén ctia khach hang. Saigonbook
khong thé quy két Sao Nam c6 hanh vi lira déi. -

(v) Cén luu y: tai thoi diém Sao Nam ky két HD 038 va HP 03 véi Saigonbook, trén
thj trudng da tdn tai céc nha phan phdi khdc cia KMV c6 kha ning cung cap méy
C1100. Saigonbook c6 quyén tham khao, thuong lugng, lira chon nha cung cip va
quyét dinh viéc mua méy theo mirc gia ma Saigonbook chip nhin dugc. Sao Nam
khong 6 bat ky hanh vi lira ddi nao, nhur che gidu, lira d6i gia ban, niém yét mot
gid, lai ban gid khic. Ngoai ra, Sao Nam ciing khong c6 hanh vi ép budc
Saigonbook phai mua méy in tir minh. Saigonbook hoan toan c6 quyén khao sat
gia ca trén thi trudmg ddi voi méy in C1100 trude khi uyét dinh mua tir Sao
Nam, nhu da ty thye hién viéc tham dinh gia vao thoi diem thang 07/2015 (Tai
ligu da cé trong ho so vu dn). Saigonbook khéong cung cdp dugc chimg thu thdm
dinh gi4 ghi nhan gid may in C1100 trén thij trudmg tai thoi diém ky két Hop ddng
03 vao nim 2014

(vi) Vé chimg thu thim dinh gi4 ma Saigonbook néu ra trong don khdi kién Ia cia
Cong ty CP tham dinh gia Sai Gon dugc 1dp vao thang 07/2015, la thai diém viéc
thuong thédo hoan tra mdy khéng thanh va Saigonbook chua thanh Iy HDCTTC

“ Quyét dinh Giam déc thz'up (Trang 8) ciing dua ra nhin dinh khong chinh xéc giira viée thay déi gia ban va hanh vi
lira doi ctia Sao Nam, khi ket lu@in Sao Nam “khdng trung thue trong giao két hgp déng, vi pham Biéu 6 Bg ludt Ddn
st 2005 ;
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(vii)

03, may con thude quyén s& hitu cia ACBL. Day khong phai 1 chimg thu thim
d|nh gid r phap, nén khong dam bio tinh khéch quan, khong duge Toa én trung
cdu, nén chi ¢ gid tr tham khdo, khong phai la chirng cir dang tin cfy, bai 1€

- Chimg thu ndy duge Cong ty Tham djnh gx’x Sai Gon lap dya trén yéu clu cua

m;,onbook thong qua hop don d|ch vy, thdm dinh gia Saigonbook ky vdi Con§g
ty CP thim dinh gid Sal Gon dé chuén bj tai liéu, can cir khai kién Sao Nam v¢
ltra d6i Saigonbook vé gia mua ban may C1100.

- Chimg thu tu né cling ghi: "fai san tham dinh la mot may in ky thudt 50 hi¢u
Konica Minolta, nhan hi¢u bizhub Press C1100, xudt xir Nhét Ban (diéu 2.2),...da
dege diea vao sic dung tie thang 12/2014, dén nay da in dwgc 176. 1 14 ban. C{lc
béng bdo gia cua cdc tai san so sanh 1, 2 va 3 (méy C1100), khéng hé c6 ghi xuat
x(r Nhit Ban, nhung chirg thu thdm d;nh van ¢b tinh gh| xuit x&r Nhat Ban, cho
thay sur khong khéch quan va dg tin cdy cua chirng thu nay.

- Tai diéu V cla chimg thu : Nhdn xét va kién nghi: gia tri tai san la gid tri tai
san_tai thoi diém tham dinh (T7/2015).Chuyén vién dinh gid khong chiu trdach
nhlcm khi cac bén lién quan khac nhie Ngdn hang, Co quan bdo hiém,...sic dung
né_dé quye! dinh gia thi tricong.”, nhu vay chirng thu nay ciing di khing dinh
viée tham dinh gia chi cé gia trj tai lh&n diém thang 07/2015. Do d6, Saigonbook
khong thé sir dung chimg thu nay dé cdo budc Sao Nam lira déi vé gia cho may
C1100 da mua trudce do vao thang 12/2014.

- Tai ching thu Qiém dinh vao T7/2015, c6 thé hién viéc xac dinh gid ban cho
méy C1100 tai thoi diém T7/2014 1a 1.900.000.000VND. Diéu nay I3 hoan toan
khong ding vi tai thoi diém dé mdy C1100 chua duge giGi thiéu va ban ra thi
trudng céc nude ké cz'\ Viét Nam.

Nhur da phan tich, viéc chénh lech gid tir thoi diém Sangonbook mua may dén thai
diém khai kién hoan toan xuat phat tlr bién dong gia may in trén thi truong. Sll’
chénh I¢ch nay hoan toan nim ngoai sy kiém soét ciia Sao Nam, khong phai xudt
phat tir hanh déng, y chi chi quan cia Sao Nam. Ngoai ra, Sao Nam ciing khong
¢6 hanh vi ép bugc Saigonbook phai mua mdy in tir minh. Saigonbook hoan toan
¢6 quyén khao sét gia ca trén thi truong dbi voi may in C1100.

(viii) Viéc Saigonbook tham chiéu vao gia ban coa Cong ty Giai phap Cong ngh¢ Sai

Gon (“STS”) (mot nha phan phéi khac ciia KMV) Ia khéng phu hop. Theo HD
mua bén méy in ky rhuat s6 ngay 23/7/2015 cia Salgonbook v6i STS thi s6 luqng
méy gdm 3 mdy in, trong dé cé l may in C1100 véi gna 1.289.278.000d, tong
cong 1a 1.680.000.000d (da bao gom 10% VAT). qu dong nay ciing néu rd: Bén
ban cam két mdy ban cho bén B trong tinh trang mdi 100%, riéng hé may mau
C1100 san xuat nam 2014. Gid may trén la gid khuyén mai danh cho khdch hang
mua may trong dot trién lam !hang 7/2015. Do viy, c6 thé thay su khac biét ¢ day
la: STS di khong cam két chat luqng mady 1a may méi duge nhap vé theo don dit
hang cua Salgonbook vio thoi diém T7/2015 va Salgonbook da hudng duge sy
wu dii 16n vé gia tir STS thong qua chuong trinh khuyén mai trong dot trién [am.
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May in C1100 dugce béan theo hgp dong nay khong tuong ddng vai san phdm theo
Hop ddng 038 va Hop ddng 03: May in C1100 theo hop dbng nay duge san xudt
tr 2014 va duge bén theo chuong trinh khuyén mai cho khach hang trong dot
trién 1am thang 07/2015 cta STS trong khi méy C1100 ma Sao Nam cung clp 1a
méy ddu tién tai thi trudmg Viét Nam va la mdy mdi 100%, nhu dd duge
Saigonbook thira nhin trong email giri cho Sao Nam ngay 06/02/2015 la may
méi, nhép vé theo don hang cia Saigonbook, khong phai la may trién lam.

(ix) STS khong phai 1a Sao Nam. Hop dong giira STS, vai Cty 474 khong phz'li‘do Toa
4n thu thip, khong c6 gié tri phap ly, va dugc Saigonbook tao I3p giao két hong
lam bing chimg sir dung cho myc dich cua Saigonbook la chudn bj chimg cir cho
viéc khai kién Sao Nam, nén moi théng tin nay khong dam bdo tinh khach quan,
xéc thye, do khong dugc Toa xdc minh lam rd. Trong cdc phién toa trude, Sao
Nam chua tirng thira nhéin chirng cir nay.

An So Tham lan 1 nhdn dinh: gia 3,4 1y tai Hop dong 03 la do cdc bén ti nguyén
thoa thugn diege ghi tai hop dong, phit hop Diéu 52 Ludt Thuong mai

(x) Ching toi biét ring Saigonbook mua mdy cia STS, nhung sau d6 Saigonbook
(Cong ty 474) ciing di ban may nay cho mdt doanh nghiép khic, chir khong dua
vao san xuét kinh doanh véi dong mdy in ndy sau khi mua. Sy vi¢c ndy cho thiy
viéc mua mdy ndy ciing chi dé Saigonbook c6 dugc nhimg chimg c&r chimg minh
nhim giy bat lgi cho Sao Nam, khi Saigonbook chuén bj ho so kién Sao Nam ra
toa, nén phai c6 rat nhidu thong tin co y gy b4t loi cho Sao Nam cang nhiéu
cang tot, theo chu y ctia Saigonbook.

(xi) Viéc Saigonbook cho ring gitra KMV va Sao Nam khong c6 hop dong mua bén
la khong ¢6 co s, vi:

- Moi giao dich mua ban giira Sao Nam va KMV dya trén Hop déng nha phén
phéi s6 KM-SALES14-003 ky ngay 02/01/2014; bang gia cho nha phan phdi Sao
Nam va don dit hang ctia Sao Nam la co s& hinh thanh giao dich mua ban;

- KMV di ndp héa don mua ban hang héa s6 0000393 ngay 30/11/2014, trong
d6 ghi nhan viéc KMV ban may in C1100 cho Sao Nam va Sao Nam da khai thug.

- Theo t& khai hang héa nhap khau (théng quan) sé 100221079120 ngay
01/12/2014 da ghi nhan ngady may in C1100 dén cang la ngay 27/11/2014 — sau
ngdy xuét hoa don. Vi may in C1100 Ia méy in khong c6 sdn tai Viét Nam, 18
dwong nhién KMV sé chi tién hanh nhp khéu sau khi c6 don dit hang cta Sao
Nam.

- Viéc mua ban hang héa giira Sao Nam va KMV la mua dirt ban doan, Sao
Nam da thanh toan dirt diém gid trj may C1100 sau khi nhdn dugc hod don va
hang hoa (Chimg tir thanh toan da co tai ho so vu dn).

20.5. Vé viéc giam gia 20%, Sao Nam, m¢t doanh nghié¢p thanh I1dp va hoat dong theo phap
luat Viét Nam, dugc phép ty td chirc khuyén mai theo quy dinh tai Piéu 91.1 Lut

9
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'Ihlr(mg, mai. Viée Saigonbook vién din quy dinh tai Khoan 7 Diéu 3 llqp dong Phén
phdi hodic bat ky quy dinh phap ludt ndo dé co bude Sao Nam lira déi vé& khuyén mii la
khong phi hgp vi céc I8 sau:

(i)

(i)

Hop dong Phan phoi l1a giao d|ch ndi by gitta KMV va Sao Nam. Theo dé vi¢e
thuce hién cac quy dinh ctua hqp dong nay khong thude thim quyén gidi quyét clia
Toa 4n khi tién hanh giai quyét vu kién gitra Sao Nam va Saigonbook;

Noi dung Khoan 7 Diéu 3 Hgp ddng Phan phdi can phai duge hiéu nhu sau:

- Nha ph'm phou c6 toan quycn bing chi phi ciia minh, t6 chirc vige khuyén
mdi, chlct khau, giam gia cho khach hang dé thic diy ban hang, gia ting
doanh sb. Nha phan phm khong phai tham khao hojc tlm sur chép thudn cta
KMV mién la gia ban cudi cung khong vugt gla ban 1é dé nghj do KMV ban
hanh cho tirng Nha phan phdi hofic thip hon gi4 mua ctia nha phan phéi.

- Bé_ng diéu kién riéng cua minh, KMV té chirc cac chuong trinh khuyén mdi
nhim giap Nha phan phéi dat dugc thi phdn ma khong phdi gidm gia sin
pham Céc chuong trinh khuyén mii cia KMV 14 mang tinh ho tro chir khong
bit budc hoic lhay thé cac hoat dong khuyén mai, von 1a quyén va nghia vy
ctia nha phén phoi.

(iif) KMV khong c6 phan dbi gi khi Sao Nam thyc hién viée giam gid cho Saigonbook

(iv)

v)

(vi)

khi ban may in C1100.

Cac m(re gia trong bang chao gid 128/CVT/I4 va mic gid tai HD038, Hop dong
03 déu phu hqp v&i chinh sdch gid ban dé xudt tai thoi diém tuong img cia KMV,
Ngoai ra, can luu y ring trong pham vi gia ban dugc dé nghj cia Konica Minolta,
Sao Nam hoan toan cé quyén trién khai cic chuong trinh hd trg cho khach hang
ctia minh ma khong cén thong qua ¥ kién cia KMV.

Viéc Sao Nam gidm gid mdy in 1a c6 lgi cho Saigonbook, khong phai 1a hanh vi
lira dbi hay gian lan trong thuong mai. La doanh nghiép nho, khéng c¢é b phin
chuyén trach marketing, Sao Nam chon viéc giam gid cho khéch hang dé thic day
vi¢c ban hang. Viéc giam gid ban la do Sao Nam tu nguyén glam lgi nhuén cho
khach hang mua may C1100 dau tién. Bén canh dé, viéc giam gia 1a mt phuong
an dam phdn hop dong, thuong lugng véi khich hang thong thU(‘mg, va pha hop
nguyén tic ty do, tyr nguyt;n thoa thudn trong hoat dgng thuong mai (Diéu 11 Luat
Thuong mai), khong vi pham bat ky diéu ndo tai Luét Thuong mai ndi riéng hodc
phap lut Viét Nam néi chung.’

Saigonbook khong dira ra chimg cir tin cdy dé chimg minh Sao Nam cam két ban
ré 20% so va&i cdc nha phan phoi khac, hodc chénh I¢ch gia 1,8 ty gitra 2 bang bdo
gia trong hai thoi diém khdc nhau n6i trén 1a Sao Nam c6 sai pham, 1a ¢6 hanh vi

3 Viée két Iuan Sao Nam vi pham Diéu 100 Lut Thuong mai (nhu Nguyén don dd néu hojc nhin dinh tai Quyu
dinh Giam déc thim 49/2020/KDTM — GDT) 14 khong c6 co s& va khong phi hgp vai ban chit cia Vy én.
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lra d6i. Sao Nam khong thé ép Saigonbook mua véi gié do Sao Nam chdo bén
hay ¢6 hanh vi che ddu lira doi. Sao Nam khong chiu trach nhiém va khong ¢6
nghia vy gi khl gid ban may C1100 c6 sy thay doi sau d6 9 thang cling nhu trude
d6 9 thang mién 1 gi4 ban trong pham v1 gid dé xuat cia KMV. Trong pham v1
gia dc xuét cia KMV, Sao Nam c6 quyén dinh gié ban va Saigonbook c6 quyén
quyét dinh mua hoic khong mua.

Sao Nam cung cép béo gia theo giad KMV dé nghj va viéc giam gia tw nguyén cla
Sao Nam déu khéong vi pham phap ludt va ciing khong mang mot hanh vi lira dbi
chu y nao.

(vii) Sao Nam da khéng thuc hi¢n bat ky su lira déi nao doi véi Saigonbook vi viée
diéu chinh gia déu dugc thuc hién mot cach hgp phap theo quy dinh cta phap luat
Vi¢t Nam. Viéc Sao Nam ban mdy in C1100 cho Salgonbook 12 hoan toan cong
khai minh bach, thuin mua vira ban, khong c6 gi la gian ddi nhu céo budc cua
Saigonbook va nhin dinh phlen dién khong cédn cir cia QPGDT.

21. vé Dich vu Click charge

21.1. Chiing toi nhén thay can dinh chinh lai nhan dlnh ctia Saigonbook trong vu an vé “Dich
vu click charge”, cu thé nhu sau:

(i)  Dich vu nay khong phai la phin mém hoat dong dong by theo may nhu nhan
dinh cta Quyét dinh khang nghl “Dich vu click charge” la mét trong cac dich vu
bd sung ma khach hang c6 thé lya chon trong qua trinh véan hanh nhim tdi wu
héa hiéu quéa sir dung may in. Theo do, Sao Nam s& cung cdp, bang cach img
trude vat tu tiéu hao, phu tung chinh hang, bao tri, stra chira, tu véan k¥ thuat cho
khéch hang trong qua trinh sir dung mdy in, sau d6 thu vé biang hinh thirc tinh phi
trén sb trang in hang thang.

(i)  Ngay 14/12/2014 trudce khi ky két Hop dong 03, ba Luu Ngoc Thity Van 1a nhén
vién kinh doanh cua Sao Nam guri da guri thu dién tir cho 6ng Luong Vinh Kim -
Giam doc cong ty Phat hanh sach Sai Gon, dé chao gia dich vu sau ban hang
dinh kém hai ban chao gia sau:
- Ban chao gia 156/CSM/14 ngay 10/12/2014 chao gia vat tu ding cho may
C1100. Bay la ban chao gia cung cdp vt tu theo dang mua dirt ban doan.

- Ban chao gia 157/CSM/14 ngay 10/12/2014 dé chao gla dich vu click charge
DPay la ban chao gia dich vu sau ban hang c6 thé hi¢n ddy du cac thanh phan
cong viée, cach tinh phi ddy du va chi tiét.

Tir céc chung clr néu trén, trude khi ky Hop dong 03, Sao Nam kh{mg dinh da
cung cép cho Sa|gonbook day du théng tin ciing nhu céch thirc dé Salgonbook
chon lya dich vu cung cap vat tu de chay may C1100. Nén viéc cdo bugc cua
Saigonbook cho ring Sao Nam da ¢ tinh lira d6i khong thong béo dich vu click
charge cho Salgonbook trude khi giao két hop dong Hop ddng 03 la khéng ding
su that. Thuc t€, sau khi méy di vao hoat dong, Saigonbook da quyét dinh khong

11



916 - TAI HIEN VU AN KONICA MINOLTA

(iii)

(iv)

)

(vi)

(vii)

(viii)

str dung djch vu click charge ma ty minh mua vt tu sir dung m:’ly. 56 ban in Ién
dén trén 200.000 ban in, thi khéng thé néi ring day la phin mcm khong thé tach
roi, khong cé né thi may khong hoat dong nhu nhan dinh clia cap GDT.

(Xin tham khdo cac email, Ban chao gia Click Charge va cac Hoa don mua miec
ciia Saigonbook da c6 trong ho so vu an.)

Chung t6i khing dinh Dich vu nay hoan toan khong anh hudng dén hoat dong
binh thuong cua may in.

(Xin tham khao cic Hop dong mua ban myee, vit tie ciia Sao Nam cung cdp cho
cdc khach hang khdc khong liea chon hinh thicc Click charge- da cé trong ho so
vu an.)

Can luu y rz"mg, trong hé so ctia Vu 4n, khong c6 bat ky tai li¢u nao cho théy may
in C1100 cua Saigonbook khong hoat dong dugc la do thiéu dich vu Click
Charge.

Vi bixng 2397/2017/VB-TPLQS ngay 26/04/2017 dugc Idp bdi Van phong Thira
phat lai Qudn 5 khong phai 13 chimg ct phu hop dé 1am rd nguyén nhan dan dén
tinh trang “khdng thé hoat dong”.°

Dich vu nay 1a tich biét véi horp dong mua bén may va phai lap thanh hop dong
khac véi cac dieu khoan va diéu klcn riéng biét vé cung cap va sir dung dich vu.

Chimg ctr do Saigonbook cung cap thé hién tai Hop ddng 07/15/TGA/STS ngay
23/07/2015 ¢6 ca phan Click Charge 1a thoa thudn riéng ctia Cong ty TNHH Giai
phép cong nghé Sai Gon vdi khach hang cua ho la Cong ty Co phan In 474,
khong lién quan dén Hop dong Phén phoi giita KMV vdi Sao Nam, ciing nhu
Hop dong giira Sao Nam véi khach hang ctia minh.”

Dich vu click charge khong lién quan dén diéu khoan bao hanh theo Hop dong
03. Cu thé, theo Chinh séch Bao hanh ctia Méy in Cong nghiép dugc KMV ban
hanh, thoi han va pham vi bao hanh ciia May in Cong nghiép chi bao gom céc bo
phin khong phai thay thé dinh ky trong may va bd phan tiy chon do Bén Mua
chon. Viéc bao hanh khong bao gdm céc b phan ma can phai thay doi tay timg
thoi diém (hop myc, muc in,..)

Cubi ciing, dich vu click charge dé hd trg Xir ly cdc cong viée ma diéu khoan bao
hanh khéng bao gdm, ciing nhu dich vu bd sung dua vao chinh sich cua Sao
Nam.

® Vui long tham khao: Muc 4, “Loi trinh by cua Saigonbook véi céc tai li¢u bé sung” dé ngdy 23/03/2021 cua
Saigonbook. [Tai li¢u di c6 trong hé so Vu 4n]

7 Vui long tham khao: Hop dong 07/15/TGA/STS ngay 23/07/2015. [Tai li¢u da c6 trong hé so Vy an)
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Nhu viy, Sao Nam luu y ring D|ch vu click charge khong ph:'n 14 mot phin cta dich vy
bao hanh duge Sao Nam cam két va khong lién quan dén Hop ddng 03.

21.2. Trén lhuc té, trong Hop dong 03, viéc mua ban gitra ACBL va Sao Nam hoan toan
khong dé ciip dén “Dich vu click charge”. Sau khi lip dit may xong, Saigonbook di ky
Bién ban ban giao tai san ngay 30/12/2014, Bién ban ldp dat, Bién bﬁn ng,hu;m thu ngay
26/03/2015 xdc nhan may in hoat dong binh thudng va dat ycu cdu. Cho dén khi khoi
ki¢n, may in C1100 van hoat dong binh thudng ma khong can str dung Dich vy Click
charge.

Nhur vy, Sao Nam hoan toan khong lira déi Saigonbook vé “Dich vu Click charge”.
22. Vé chit lwgng mdy in C1100

22.1. Sao Nam hoan toan khong lira d6i ACBL va Saigonbook vé chét luqn&, mdy in trong
Hop dong 03. Ngay 30/12/2014, Sao Nam did ban giao mday in cho ACBL va
Salg,onbook Sau dé, Sao Nam va Salgonbook da chay thir may in, va cho két qua la
may in C1100 hoat dong binh thudng va dat céc thong s6 ky thudt.

(Vui long xem Bién ban ban giao tai san ngay 30/12/2014, Bién ban hoan tat Iap dat
ngay 05/01/2015 va Bién ban nghi¢m thu ngay 26/03/2015 [Tai li¢u da c6 trong ho so
Vu én))

22.2. Trong qué trinh thyc hién qu dong 03, ACBL (Bén mua) va Salgonbook (bén str
dung) hoan toan khong c6 bit ky khiéu nai ndo véi Sao Nam vé chét lugng ciia méy in.

Giai trinh chi tiét vé chat leong may in C1100, xin tham khdo ban tir khai bo sung ma
Sao Nam da ngp cho Toa vao ngay 07/03/2016.

22.3. Tai phién Toa phic tham chiéu ngay 22/4/2021, dai dién Saigonbook di rut cdo budc 1a
Sao Nam vi pham chét lugng may.

22.4. Déi véi van dé chit lugng May in C1J00 hojic cac vin dé khac lién quan dén nguyén
nhédn hu hong, ching t6i dé nghi Toa 4n xem xét tién hanh tha tyc trung cdu giam dinh
nhu Toa 4n Nhan din Cip Cao tai TP. HCM da dé xuidt tai Quyét dinh Khang nghi
Gidm doc tham s6 50/2020/KN-KDTM ngay 22/09/2020:

“Do do, can phdi trung cau giém dinh chat leong mdy in C11 00 dé xdc dinh chat
lwegng may co dam bao ding nhir cac bén théa thudn trong hop dong hay khong, [...]"
(Trang 6, Myc 3.2.3).

Vé van dé ndy, Sao Nam da ndp yeu cau trung cau Giam dinh de ngay 25/03/2021.
Nhung Hoi dong Xét xir Phiic tham lan 2 di khéng xem xét yéu cau ndy. Tuy nhi¢n, tai
Ban 4n Phic Tham lan 2, HDXX da nhan dinh * ‘may in C1100 & thoi diém hién nay voi
hién trang hwe hong khéng con hoat dgng, khong con nhie hién trang ban dau la tinh tiét
phat sinh méi”. Vi vy, viéc tién hanh gidm dinh 12 diéu can thiét.
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Vige Sao Nam d¢ nglu mua lgi Mdy in C1100 la hoan toan phu hgp vai bian chat mbi
quan h¢ thuong mai gitra Sao Nam va Saigonbook lhco Hgp ddng 03 va thé hi¢n tinh
thin thién chi cia Sao Nam trong vigce gidi quyét cdc kho khin, vudng mic cia
Saigonbook.

Viée dién giai dc xufit ndy theo huéng Sao Nam thira nhin ¢6 nhing vi pham trong vigc
mua ban may in® 1a hoan toan chii quan va khong ch co s& phu hgp. Diéu nay khong
nhimg lam anh huong dén két qua giai quyét vu dn ma con gdy thiét hai dén quyén va
lgi ich cuia Sao Nam.

5 Ngom ra, vi¢c Saigonbook vién dan cach xir Iy cua cic bén (Sao Nam va Saigonbook)

doi véi mdy in C1070P theo Hop dong 018/HDKT-14 ngay 15/08/2014 (“Hgp dong
018”) la khong phu hgp. Theo Hop dong 018, Sao Nam ban mdy in C1070P cho
Salgonbook Tuy nhién, do khong, phi hgp muc dich kinh doanh, Sao Nam da chi
nhan yéu cu tra lai may Khéng c6 bét ky van dé nao vé chét lugng mdy in, hay lira doi
cta Sao Nam. Thay vao d6, Sao Nam da thé hién tinh than thién chi va trung thyc cla
minh vé&i khach hang

Nhu viy, Saigonbook khong di co s& dé céo budc Sao Nam vé hanh vi lira d6i vé chat
lugng may in, va trén thyc té Sao Nam ciing khong thuc hién hanh vi nay.

23. Vé thoi han bao hanh mdy in C1100

23.1.

23:2.

28333

Theo Bang Bao gia 128 ngay 14/10/2014 ctia Sao Nam giri cho Saigonbook vé thdi han
bao hanh cua méy in C1100, cé thoi han bao hanh la 36 thang;

Tai HDO038, tuy tai Piéu VII vé thdi han bao hanh ghi thoi han bao hanh la 12 thang,
nhung tai diéu IX cua HD038 vé hiéu luc HP ¢6 ndi dung thoi han bao hanh la 36
thang; ddy chi la thiéu s6t trong khau soan thao HD, khi cting trong 1 HD038 lai cé hai
quy dinh vé thoi han bao hanh khéac nhau la 12 thang va 36 than;,, Cho thay tir khi bao
gia dén khi ky két HD038, Sao Nam khong c6 ¢6 y hay hanh vi lira ddi Saigonbook vé
thoi han bao hanh nhu cédo budc ctia Saigonbook.

Theo thda thuan cia Sao Nam va Saigonbook, qu dong 038 da chim dut va duge thay
thé boi Hop dong 03 v&i cac diéu khoan va diéu kién khong thay déi. Vlc;c soan thdo
hgp dong Hop dong 03 1a do ACBL lhuc hién: Kh| ACBL soan thao Hop dong CTTC
va Hop dong 03 & PL 01 thi mdl xuét hién yéu td khac vé thoi han bao hanh S0 Vvdi
Bang Bdo gid 128 va HD038 vé thoi han bao hanh. Nhung trong ghi nhdn vé thoi han
bao hanh da c6 thay ddi tir 36 thang trong bang bao gid 128 va 12 théng, ciing 36 thang
trong HD038 di dugc chuyén thanh 12 thang trong Hop dong 03.Tuy nhién, ngay
24/07/2015 Sao Nam da c6 email dinh chinh v&i Saigonbook, xédc dinh lai thoi han bao
hanh la 36 thang.

(Vui long xem email ngay 24/7/2015 ciia ong Tran Kim Chung giti ong Licong Vinh
Kim [Tai li¢u da co trong ho so Vu anj)

® Nhu Nhin djnh ciia Quyét dinh Giam déc tham (trang 10) va Ban Trinh bay y kién dé ngay 24/02/2021 cuia
Saigonbook.
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23.4.

23:5.

24.1.

Sao Nam chi so sudt khi ky hgp dong Hop ddng 03 thay thé hop dbng HD038, ma ndi
dung Hop ddng 03 do ACBL va Saigonbook théa thuén soan thao nhung khong c6 bt
ky hanh vi c¢b ¥ nao lira 18i Saigonbook vé thdi han bao hanh dé tryc lgi, vi tr diu dén
cubi Sao Nam van xac nhén trach nhiém bao hanh trong théi han 36 thang tir ngay ky
bién ban nghiém thu va da chinh thirc xéc nhén vdi Saigonbook. Trén thyrc té, Sao Nam
luén sin sang hd trg Saigonbook trong viéc sira chira, khiic phuc cac viin dé cia may in
trong qué trinh sir dung. Diéu ndy mgt 1an nira thé hién sy thi¢n chi va trung thyc cla
Sao Nam véi Saigonbook.

Theo Diéu 132 Bo luat Déan sy 2005 (twong ty 127 B¢ luat Dan sy 2015)
“Lira doi trong giao dich la hanh vi ¢ § ctia mét bén hodc ciia nguoi thit ba nham lam

cho bén kia hiéu sai léch vé chii thé, tinh chat cia déi twgng hodc ngi dung ciia giao
dich dadn su nén da xac ldp giao dich do.”

Nhur da trinh bay, Sao Nam hoan toan khong c¢6 bat ky hanh vi ¢b y nao lam cho
Saigonbook hiéu sai vé& thdi han bao hanh méy in theo Hop dong 03.

Saigonbook tai phién toa phiic thim Ian thir hai ciing phai thira nhan ring d6 khong
phai 1a vén d& lén.

Vi¢c bao hanh, xét cho clng la sy viéc xay ra trong tuong lai, sau khi may da dugc
nghiém thu, trén thuc té Saigonbook chura bi thiét hai vé bao hanh trong thoi gian thuc
hién hop dong Hop ddng 03, nén diém nay khong phai 1a can cir dé cho ring Sao Nam
lra d6i bao hanh din dén hop ddng vé hiéu.

Nhur vdy, Sao Nam hoan toan khéng lira déi Saigonbook vé thdi han bao hanh.

24. Vé xudt xir hang héa

Tai Bang Béo gia 128 Sao Nam ghi thong tin my in C1100 13 hang nhp khau, méi
100% do Konica Minolta san xuat nam 2014. Saigonbook 12 doanh nghiép hoat dong
lau nam trong linh vuc in 4n cac loai sach, tat nhién ¢ tim hiéu vé d6i tugng may,
trude khi ky két hop dong. Khi ky két HD038 Saigonbook da khong dé cap dén xuat xir
hang héa hoic yéu cau dwa xuat xir vao hop d(“)ng, chi ¢6 thong tin hang nhép khau,
méi 100% do Konica Minolta san xuit ndm 2014. Chi dén khi vi diéu kién tai chinh va
theo yéu cau cuia Saigonbook phai vay tién cia ACBL théng qua HD CTTCO3 va Hop
dong 03 do ACBL soan khi c6 cic thda thuén véi Saigonbook, thi méi c6 théng tin vé
xuat xir 1a Nhat Ban.

Sy xudt hién théng tin “xuat x{r Nhat Ban” trong Hop dong 03, BBBGTS, BBTL la
thuge trach nhiém cua ACBL khi soan thao hgp dong Saigonbook cung cép théng tin
hop dong. Khi thay ddi théng tin xudt x(r ndy Sag Nam khong dugc biét, khéng kiém
tra ky hop dong nén so sudt da ky vao.

s .

Rol e &



920 - TAI HIEN VU AN KONICA MINOLTA

ro
L.
ro

24.3.
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24.5.

24.6.

Sao Nam hoan todn khong ¢6 bit ky hanh vi lira déi hodic g g,ay nhdm 1in ndo vé& xufit x(
hang hoa theo Hop ddng 03. Vige Saigonbook vién din ndi dung tai Bdng chao g,lé
128/CTV/14 1a khong phu hop va khong lién quan trong viéc xéc dinh ngudn gdc xudit
x(r hang héa tai Hop dong 03.

Tai ban trinh bay y kién da giri cho Toa én, Saigonbook da thira nhén tai thoi diém dam
phan Hop dong 03, Sao Nam khong dua vao thong tin xudt x{r hang hoa. Saigonbook
thira nhén ciling khong cé bién ban, chimg cir ghi nhin viéc KMV va Sao Nam khing
dinh ring may in C1100 ¢é xuét x{r Nhat Ban. Hop ddng 03 duge ACBL soan thio,
viée dua xuat xir hang hoa hoan toan do lon khong tham khdo théng tin cia ACBL,
khong phai do Sao Nam ¢d y gay nham 1an vé xuét xir hang hda.

Thu dién tir ngay 06/02/20]5 gtri cho Sao Nam (tai ligu da cé trong ho so vu an), Ong
Luong Vinh Kim da viét: "Ky HD mua hai may maoi 100% cua hang Konica Minolta-
May C1070P va mdy C1100; Tir lic dam phdn cho dén khi ky két hop dong déu thé
hién la chung t6i mua mdy mdi tic hang thong qua dai di¢n thiwong mai tai Vi¢t Nam la
Sao Nam, nghia la khi chiing 16i dat coc, Sao Nam méi lam thii tuc nhép khau may tie
chinh hang. Cdc chimng tic nhdp khau cho thdy C1100 da lam ding hop dong, nghia la
mdy nhdp vé sau khi ky hop dong...

Nhur céc tinh tiét, sy kién trén cho thdy y chi cia Saigonbook 1a mua méy in C1100 cuia
chinh Hang Konica Minola, méi 100%, cac bén lic dé khong hé c6 théa thuan gi vé
may phai 1 xudt xir Nhat Ban hay Trung Qudc. Theo 6ng Kim thue té may C1100
Sao Nam di lam ding hop dong.

Ciing tai phién toa Phic Tham lin thu 23 Ong Kim cho ring thi¢t hai vé xuiit xir
khong lén, chi giy tie gifn vé tinh than.

Tuy nhién, trong sudt thoi gian tir khi ban giao may in (thang 12/2014), lip dat va
nghiém thu (thang 03/2015) cho dén ngay khai kién (Thang 11/2015), Saigonbook va
ACBL da biét nhung khong c6 ¥ kién gi vé tinh trang xuat xir ciia may in, da chap nhén
nghiém thu va dua may in vio sir dung. Cu thé la:

- Tai thai diém ban giao miy in, Sao Nam di cung cdp cho Saigonbook t& khai nhép
khau (do KMV Viét Nam cung cz‘lp) thé hién mdy in C1100 cé Xudt x({r tir Trung
Quéc.

- Trong qué trinh nghiém thu dua vao sir dung, Sao Nam da chi rd cho Saigonbook vé
viéc may duge san xudt tai Trung Qudc, cu thé khi ACBL va Saigonbook nghiém thu
da chup anh thian mdy c6 thé hién ro: “Made in China”. ACBL va Saigonbook, da
chép nhan nghiém thu may C1100 va dwa vao khai thac thuong mai ma khong cé bat
ky khiéu nai dén Cong ty Sao Nam cho dén ngay khai kién.

Nhu vay, Sao Nam hoan toan trung thyc trong viée trao ddi, dinh chinh céc thong tin
vé ngudn gbe xudt X mz’ly in vai Salgonbook Dong th&i, Saigonbook hoan toan biét
rd va chip nhan nguon gde may m C1100 (xudt x(r tir Trung Quéc). Chét lugng may in
C1100 dap img day du cac nhu cau sir dung cia Saigonbook.
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(Vui long xem by chimg tir nhdp khdu Mdy in C1100 [Tai li¢u di c6 trong hd so Vy
an))

24.7. Theo Diéu 132 Bo ludt Dan sir 2005 (twong ty 127 Bo Iuat Dén su 20]5) Sao Nam
khong cé bat ky hanh vi c¢6 y ndo lam cho Salgonbook hiéu sai v& ngudn gbc méy in
hogic bt ky hanh vi lira d6i nao khac vé ngudn goc xuft x{r mdy in.

24.8. Tda 4n cip so thdm lan 01 tuyén ring Salgonbook da nham 1&n v& ngudn gbc Xudt xir
hang héa, tuyén Hop dong 03 vo hiéu do nham 14n theo Piéu 131 B luat Déan sy 2005,
budc Sao Nam va KMV lién déi boi thuong la khdng c6 co so:

(a) Theo ndi dung don kh(’n kién va trinh bay trong giai doan so thdm lan 01,
Saigonbook chi yéu cau tda an tuyen Hop dong 03 v6 hleu do Sao Nam da lua déi
(trong d6 khong ¢ hanh vi lira déi vé nguon goc xuét xuét x{r). Toa 4n cap so
thim 14n 01 da nhan dinh khéng c¢6 hanh vi lira déi cia Sao Nam.

(b) Tuy nhién, toa 4n cdp so thdm lan 01 lai xem xét van de ‘nhdm 14n” cua
Saigonbook 1a khong phu hgp quy dinh phap ludt. Cu the Pidu 5.1 Bo ludt TS
tung Dan sy 2004 quy dinh: “Toa dn chi thu ly gidi quyet vu vi¢e ddn s khi ¢o
don khdi kién, don yéu cau cua dwong sw va chi giai quyét trong pham vi don
khaoi kién, don yéu cau do.”

(¢) Ngay ca trong tru'omg hgp Saigonbook ¢6 nham I4n vé& ngudn gbc xuat xur hang
héa thi theo Hop dong 03, Sao Nam ciing khong chlu trach nhiém vé& van dé nay
déi véi Saigonbook. Do d6, viéc Saigonbook yéu ciu Sao Nam bdi thuong la
khong c6 co s& phép ly.

24.9. Can luu y ring, theo cac quy dinh lién quan vé nhiin hang héa c6 hiéu lyc tai thoi diém
thyuc hién Hop.ddng 03 (Dleu 14.3, 32 va 33 Luét thuong mai, Nghi dinh 89/2006/ND-
CP), thi thong tin vé “xudt xir hang héa” khéng phai la thong tin bit budc ghi nhan
trong hop dong.

Do d6, viéc'Sao Nam khong thé hién thong tin “xudt xir hang héa” trong céc bén chao

gia hodc hop dong khong thé dién giai ring Sao Nam d vi pham cac quy dinh vé nhan

hang héa hodc xuat xu hang héa; hogc lira di hodc gdy nhdm 13n cho Saigonbook vé
“xuat xir hang héa”.’

24.10. Nhu vdy, Sao Nam hoan toan khong Ira déi Saigonbook v& ngudn gdc xult xir cua
méy in nhu cao budc ciia Saigonbook. Ngoai ra, Salgonbook cling khong nham 1an vé
ngudn gbc xuét xir hang héa nhur nhan dinh ctia Ban 4n So thim.,

® Quyét dinh Giam dbc thdm (Trang 09) da nhin dinh khéng phu hop vé vin dé nay: “Xuit xtr hang héa 13 mét trong
ba théng tin dinh danh nhan hang héa nhép khiu, bit budc phai thé hién trong hop dong"
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Tir cée ndi dung da phén tich néu trén, Hop ddng 03 hoan toan hgp phap va c6 higu lyc thi hanh.
Sao Nam da hoan thanh ddly di nghia vy ctia minh ddi véi ACBL va Saigonbook. Do do, céc yéu
cdu boi thuomg ciia Saigonbook 1a khéng ¢6 cin cir dé chdp nhén.

C.  YEUCAU CUA SAO NAM

Cién cr theo cdc nol dung néu trén, 16i khing dinh riingi Sao Nam hoan toan kh6n§ c6 bit k):/
hanh vi ndo Ira ddi Saigonbook trong qué trinh ky két va thyc hi¢n cac Hop dong 038 va
Hop ddng 03.

Ngoal ra, Salgonbook khong chirng minh duqc bat ky hanh vi lira d6i no ctia Sao Nam trong
quéd trinh ky két va thuc hi¢n céc Hop dong 038 va Hop dong 03. Céac nhan dinh cua
Saigonbook 12 hoan toan chi quan va khong c6 co s phit hop.

- D& nghi toa 4n cap so thdm béc toan bd yéu cau khai kién cia Saigonbook trong vu an
nay.

- Hién nay Méy in C1100 dang duogc Salgonbook s& hiru. Do d6, trong lruorng hop toa an
xem xét chap nhan yéu cau tra lai mdy in cua Salgonbook chiing t6i dé nghi toa 4n tién
hanh céc thi tuc t6 tung dé thdm dinh, dinh gia may in, tinh trang, chat lugng, hu hong
(néu o) va nguyén nhan dan dén cac hu hong nay 1am co sd, cdn clr cho viéc giai quyét
vu 4n dugc dang dén, phi hop thuc té khach quan va dap ting diy du cac quy dinh cua
phap ludt, khong xam hai dén lgi ich hop phap ciia cac duong sur.

Rat mong nhan dugc su xem xét tir Quy toa.
Tran trong.

Guin Sim %/am:y



