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CONG HOA XA HQI CHU NGHIA VIET NAM
DPéc lap — Ty do — Hanh phic

TP. H6 Chi Minh, ngayl9 thang!!. ndm 2021
BAN TU KHAI

Kinh giri: TOA AN NHAN DAN QUAN 3 - TP. HO CHI MINH

Chung t6i 1a Cong ty TNHH Konica Minolta Business Solutions Viét Nam (“KMV™), ngudi ¢d
quyen loi, nghia vu lién quan trong Vy 4n thy 1y s6 486/2021/TLST-KDTM, ngay 11/10/2021 vé
viéc “Tranh chép hop ddng mua bén hang héa”.

Ngudi dai dién theo ty quyén: Nguyén Pang Ngoc theo Gidy ly quyén s 08112021/POA/KMV-
R&T LCT ngay 08/11/2021.

Lién quan dén yéu cau khéi kién cia Nguyén don — Cong ty TNHH Phat Hanh Sach Sai Gon
(“Nguyén don” hoic “SGB”), chiing t6i ¢6 céc y kién trinh bay nhu sau:

A.

1

TOM TAT NOI DUNG TRANH CHAP

Cong ty TNHH Thuong Mai - Tu Vin - K§ Thuit Sao Nam (“Sao Nam”) 1a Nha phén
phdi cac san phdm ctia KMV tai Viét Nam theo Hop ddng nha phan phdi s6 KM-SALES14-
003 ky ngay 02/01/2014.

Vao nam 2014, SGB c6 lién hé Sao Nam d& yéu ciu cung cép hé thong may in cho hoat
dong ctia minh.

Ngay 14/10/2014, Sao Nam giri ban chao gia s6 128/CVT/14 cho mady in nhan hi¢u Konica
Minolta Bizzhub Press C1100 (“C11007) kém theo cac thdng s& k§ thuét cho Saigonbook
tham khdo. Gié chéo bén 14 3.099.192.148 VND (chua bao gom thué GTGT). Gid nay cling
da duoc Sao Nam giam 20% so véi gia ban 1é dé nghi ciia Konica Minolta clng thoi diém.

Ngay 20/10/2014, Sao Nam va Saigonbook ky Hop dong 038/HDKT-14 (“Hep ddng
038”) theo d6, Sao Nam bén cho Saigonbook mdy in C1100 véi gié va thong tin nhu da de
xudt trong ban chao gia 128/CVT/14. Clng ngay, Sao Nam nhén dugc sb tién thanh toan
dot 1 tir Saigoinbook Ja 511.366.680 VND.

Do khéng du kha néng tai chinh dé tiép tuc thanh toan theo Hop ddng 038, Saigonbook dé
nghi thay thé Hop dong 038, theo do, ngay 27/12/2014, bén mua méy 1a Céng ty TNHH
MTV Cho thué Tai chinh Ngan hang A Chau (“ACBL”), Sao Nam va Smgonbook cung
ky Hop dong Mua ban s6 03.12.14/HDMB-SG va Phy luc qu dong (“Hop ddng MB

03”). Theo d6, Sao Nam bén cho ACBL mdy in C1100 trén v6i gia 1 3.409.111.200 VND
(43 bao gbém thué GTGT).
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10.

%

i kém vé6i Hop ddng MB 03, gifta Saigonbook, Sao Nam va ACBL ky mét thoa thusn 03
bén, theo d6 céic bén chinh thitc ghi nhén thay thé Hop ddng 038 bing Hop déng MB 03.

Cung ngay, Saigonbook va ACBL ky Hop d3ng Cho thué Tai chinh s6 03.12.14/HDCTTC-
SG. Theo d6, ACBL cho Saigonbook quyén thué sir dung my C1100 theo hinh thirc cho
thué tai chinh trong thoi han 48 thang.

Ngay 30/12/2014, Sao Nam d4 ban giao may C1100 cho ACBL va Saigonbook. Theo d?,
Sao Nam va Saigonbook d tién hanh kiém tra méy in, chay thir, va cho két qua 13 méy in
C1100 hoat dong binh thudmg va dat c4c thdng sb k§ thuit nhu théa thuén.'

Ngay 25/07/2015, Saigonbook yéu ciu Sao Nam nhén lai m4y in C1 100xv6i céo bugc Sao
Nam di lira di Saigonbook c4c didu kién ciia hgp déng ciing nhu yéu cdu vé gis.?

Ngay 11/11/2015, TAND Quén 3 thy Iy don khdi kién cua Saigonbook di v6i Sao Nam.
Theo d6, Saigonbook yéu ciu tda 4n tuyén Hop ddng 038 va Hop ddng MB 03, Phy luc
Hop ddng MB 03 v6 hiéu do bj lira di va yéu cau xir ly hgp ddong vd hiéu nhu sau:

- Saigonbook tra lai may in C1100 cho Sao Nam va KMV;
- Sao Nam va KMV phii lién d6i chiu trich nhi¢m tra lai tién va bdi thudmg thiét hai cho
Saigonbook sb tién 3.763.613.378 VND.

Ngay 19/04/2016, TAND Quin 3 tuyén xir chdp nhin mdt phin yéu ciu khéi kién cua
Saigonbook (tuyén b Hop ddng MB 03 va Phu luc Hop dong MB 03 bj v hiéu do nhim
14n, budc Sao Nam va Konica Minolta lién d6i hoan trd cho Saigonbook sé tién
3.389.920.665 VND).

(Bén dn s6 439/2016/KDTM-ST ngay 19/04/2016 ciia TAND Qudn 3) (“Ban dn So thim
thir nhit”)

Ngay 28/04/2016, KMV c6 don khéng c4o nhém yéu cau tda 4n cap phic thim sia m@t
phan Ban 4n So thim va tuyén KMV khong c6 nghia vu lién d6i v6i Sao Nam tré s tién
3.389.920.665 VNP cho Saigonbook.

Ngay 22/09/2016, TAND TP. HCM tuyén xir khong chép nhan céc yéu ciu khdi kién cia
Saigonbook; khong chp nhan yéu céu cia Saigonbook bugc KMV c6 nghia vy lién déi
thanh toén cho Saigonbook sb tién 14 3.763.613.378 VND; Khdng chp nhén yéu cau cua
Saigonbook vé viéc bujc KMV va Sao Nam c§ trach nhi¢m lién d6i phéi nhin lai toan bd
may moc, thiét bi ma Sao Nam da mang dén I8p dat tai tru s& Saigonbook theo Hop dong
MB 03 va phu luc Hop ddng MB 03.

'Vui long tham khao: Bién ban ban giao tai san ngdy 30/12/2014, Bién ban hoan tét lip dat va Bién ban Nghi¢m thu
ngay 26/03/2015 c6 SGB ky nhan. [Tai li¢u 4 cé trong hd so Vu 4n]

2 Vui long tham khdo: Céng van 025/ADM-15 ngay 07/10/2015 va 032/ADM-15 ngay 02/11/2015 cua Sao Nam. [Tai
liéu @ c6 trong hd so Vy 4n)
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13.

14.

15.

BI1.

16.

17.

(Ban dn 56 1106/2016/KDTM-PT ngay 22/09/2016 cia TAND TPHCM) (“Bdn dn Phic
thim thie nhét”)

Ngay 22/09/2020, TAND Cp cao tai TPHCM ra Quyét dinh khang nghi Giém déc thim
s{) 50/2020/KN-KDTM. Theo d6, d& nghj Toa 4n Cip cao xem xét hiry ban 4n phic tham
s6 1106/2016/KDTM-PT ngay 22/09/2016.

Ngay 06/11/2020, TAND Cép cao tai TPHCM tuyén xir chip nhan khing nghi s
50/2020/KN-KDTM ngay 22/09/2020 ciia Chénh 4n TAND cap cao tai TPHCM; huy ban
én phic thdm sé 1106/2016/KDTM-PT ngay 22/09/2016; giao hd so vy &n cho TAND
TPHCM xét xir phic thim lai.

(Quyét dinh gidm déc thém sé 49/2020/KDTM-GDT ngay 06/11/2020 cia TAND Cép cao
tai TPHCM) (“Quyét dinh Gidm dbc thim”)

Ngay 15/06/2021, TAND TP. HCM sau khi xem xét lai Vu 4n di tuyén p&n én .sé
528/2021/KDTM-PT (“Bén 4n Phiic thim thir hai”). Theo d6, tuyén hiy Ban én So thim
13n thir nhét, chuyén hd so v& cho TAND Q.3 giai quyét lai theo thi tyc so thim.

Ngay 11/10/2021, TAND Q.3 da thy Iy vu én dén sy so thim s6 486/2021/TLST-KDTM
veé viéc “Tranh chap hop dong mua bdn hang héa”.

Y KIEN CUA KMV
Vé quan hé thwong mai giira KMV va Sao Nam

Mot trong cac co s& d& SGB yéu ciu KMV cling chiu trdch nhi¢m bdi thudmg 1 khing
dinh quan h¢ dai ly thuong mai gilta KMV va Sao Nam theo quy dinh ctia Luét Thuong
mai’. Do d6, phan nay chiing tdi s& phéan tich va 1am r3 ring gitta KMV va Sao Nam khéng
¢6 bit ky mdi quan hé ndo c6 tinh chat twong ty nhur dai 1y thwong mai.

Quan hé thuong mai gitta KMV va Sao Nam dugc hinh thanh dya trén Hop dong Phan
phéi s6 KM-SALES14-003 ngdy 02/01/2014 (“Hgp ddng Phan phéi”). Theo Hop dong
ndy giita c4c bén chi c6 duy nhat quan h¢ mua bén véi mét sb diéu kién nht dinh.

(i) KMV s& bén céc sin phim mang nhén hi¢u Konica Minolta cho Sao Nam. Theo
d6, quyén s& hiru cac san pham s& dugce chuyén giao tt KMV sang Sao Nam.*

3 Vui 1dng tham khao: Muyc 8,9 va 10 “Ldi trinh bay cia Saigonbook véi céc tai liéu bd sung” d& ngay 23/03/2021 cua
SGB; va Myc IV(1) “Li trinh bag ciia Saigonbook tai Phién tda xét xir lai phic thim ngay 20/04/2021 cia TAND
TP. HCM” [Tai li¢u da c6 trong ho so Vy 4n]

4 Vui long tham khao: Didu 11, Myc 2.2 va 2.3 Hop ddng Phén phi. [Tai ligu da ¢6 trong hd so Vy 4n]
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(i)

(iii)

@iv)

Hop ddng Phan phéi khong quy dinh v& “Thi lao dai Iy hogc bat ky c ché nao
twong duong d& xéc dinh mac thit lao ma KMV phi tra cho Sao Nam. Trén thuc
té, KMV ciing khdng thanh toén bét ky khoan tién nio cho Sao Nam dudi dang thu
lao hodc tuong dwong khi thyc hién Hop ddng Phén phdi;

Khi Sao Nam bén c4c san phdm cho khéch hang sir dung thi Sao Nam s& hoan toan
chiu trach nhiém véi céc khach hang nay theo cic hop d(’mg mua bén lién qua"-s
KMV khéng ¢6 bit ky trach nhiém hoZc nghia vu n2o v6i khéch hang sir dung. cy
the 12 SGB trong vy 4n nay.

Hop déng Phan phéi ciing khong c6 théa thuin nio budec KMV phai chiu trch
nhiém hoZc nghia vy lién quan trong trudng hop phét sinh tranh chip gitra Sao Nam
(Nha Phan phoi chinh thirc) véi khach hang cia Sao Nam.

Céc quy dinh khéc mang tinh chi dfn cia KMV nhu Diéu II, Muc 2.1 (Gid), Diéu
11, Muc 6 (Béo c4o) nham thiét 18p mét phuong thic hoat dong thong nhat, diy
manh hoat dgng kinh doanh c4c san pham nhan hiéu Konica Minolta tai thj truong
Viét Nam nhu tuyén bd ctia céc bén tai phn dAu Hop ddng Phin phéi.* Ngodi ra
c4c chi dén nay ciing dugc xem la diéu kién cta viée tiép tyc Hop dong Phan phéi
mang ban chat cia hgp dong mua ban c6 dicu kién’. Viéc cb tinh giai thich cac diéu
khoan nay nhiam chimg minh quan hé¢ dai ly gitta KMV va Sao Nam la cha quan va
khong phan 4nh ding ban chit méi quan hé giira cic bén lién quan.®

Hu6ng giai quyét niy da dugc Hoi 4ong Thim phan Tda 4n Nhan dan tdi cao 4p
dung tai Quyét dinh giam ddc thim sb 05/2011/KDTM-GDT ngay 20/07/2011.

Cién luu y ring, viéc SGB cin ck vao vin ban “Gidy chimg nhin phan phéi uy
quyén” dé dién giai ring KMV iy quyén cho Sao Nam thyc hién cic hoat dong
kinh doanh méy méc thiét bj cua hing Konica Minolta 1a khong chinh xac. Van ban
nay dugc cdp theo Diéu III, Myc 5 Hop déng Phén phéi. Theo nguyén van tiéng
Anh, cum tir “phén phdi tiy quyén” dugc ghi 12 “Authorized distributor” (phai dugc
dich va hiéu la “Nha phan phdi chinh thirc”). Do d6, vigc sir dung cum tir “phan
phéi tiy quyén” 12 khong phan 4nh ding ban chit méi quan hé giira Sao Nam va
KMV.

5 Vui Iong tham khéo: Piéu I, Myc 2.1 (Gach d4u dong thir 5) Hop ddng Phan phéi. [Tai liéu da c6 trong hé so Vu

an]

$“Bén A va Bén B thoa thudn réng hai bén s& ciing nd lyc dé phdt trién kinh doanh cho san phim Konica Minolta o
thi truong Viét Nam.”

7 Pidu 125.1 B ludt Dan sy (2005): “Trong truomg hop cdc bén c6 thoa thudn vé diéu ki¢n phdt sinh hodc huy bo
giao djch ddn sy thi khi didu ki¢n d6 xdy ra, giao dich ddn s phdt sinh hodc huy bo™.

® Nhu nhén djnh ciiz Téa 4n Nhan dén Cép cao tai TP. HCM trong Quyét dinh Gidm déc thim sé 49/2020/KDTM-
GDT ngay 06/11/2020 (Trang 8, Myc [1], Nhén dinh cia Tda én): “Can ct Hop dong nha phan phdi ngay 02/01/2014
dugc ky kéi giita Sao Nam véi KMV va Gidy chimg nhén phdn phdi vy quyén ngay 19:01/2015 thé hi¢n Sao Nam la
dai ly uy quyén cua KMV,



18.

19.

B2.
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Nhuw véy, gitta KMV v& Sao Nam chi ¢6 duy nhét quan hé mua ban ¢6 diéu kién nhu da
trinh by & trén. Quan hé mua bén nay hoan toan phu hgp véi cic quy dinh phap ludt lién
quan ciing nhu chirc néing kinh doanh ciia KMV v4 Sao Nam.

Trén thyc t&, viéc mua ban M4y in C1100 giita KMV va Sao Nam ciing nim trong co ché
thoa thuén tai Hop ddng Phan phdi.

()  Ngdy 29/10/2014, Sao Nam giri KMV don d3t hing hé théng May in C1100 vai
tng gi4 mua 13 2.708.222.660 VND’.

(i)  Ngay 27/11/2014, KMV nh4p khiu 16 hang tir Konica Minolta Business Solutions
Asia Pte Ltd (try s& Singapore).

(iii) Ngay 30/11/2014, KMV phét hanh héa don s& 0000393 VAT cho Szo Nam (Cho
mdy in C1100).

(iv) Ngay [30/12/2014], KMV (theo yéu clu ciia Sao Nam) ban gizo Mdy in C1100 déx_!
tru s& cia SGB tai 474 Nguyén Thj Minh Khai, Phudng 02, Quén 3. Thanh phd Ho6
Chi Minh, Viét Nam.

Sau khi bin giao May in C1100 cho Sao Nam, KMV hoin toén khong tién hanh bt ky trao
dbi, chi thi hodc yéu ciu ndo d6i v6i Sao Nam trong viéc mua bén thiét bj nay. Ngodi ra,
giao dich mua ban méy in khdng dugc yéu cau phai 14p thanh van bén.'?

Vai tro cia KMV trong céic giao dich giira Sao Nam va SGB

Trong Vu 4n niy, KMV di ban cho Sao Nam May in C1100 theo co ché théa thuin tai
Hop déng Phén phéi. Céc quyén va nghia vy cia KMV gi6i han trong pham vi giao dich
mua ban véi Sao Nam. Ngoai ra, KMV hoan toan khong tién hanh bt ky giao dich nio véi
SGB (va ca ACBL) du 1 tryc tiép hofic thong qua Sao Nam.

() KMV chuabao git thiét 14p bat ky quan h¢ hop dong mua bén hang héa hay mt
thoa thusn nio vé viéc mua ban hang héa véi SGB hoic ACBL.

Theo Pon khéi kién va qué trinh giai ?uyét Vu 4n trong c4c giai doan trudc diy,
SGB cdo bugc KMV ¢6 hanh vi lira doi trong qua trinh ky ket va thyc hi¢n Hop
dong 038 va Hop dbng MB 03. Tuy nhién, KMV khong phai la m¢t Bén trong céc
niy, SGB ciing khong cung cap dugc bat ky chimg cir ndo chimg minh dugc viée
ky két va thyc hién Hop dong 038 va Hop dong MB 03 12 ¢6 sy tham gia cua KMV.

9 Vui long tham khio: Don djt hang s6 029/BVN/IM-14. [Tai li¢u 4 ¢6 trong hd so Vy én]

19 Vui 1dng tham khdo: Muc 1V(1) (Gach ddu dong thir 4) “L&i trinh bay cda Saigonbook tai Phién tda xét xu lai phuc
thim ngay 20/04/2021 ciia TAND TP. HCM" [Tai li¢u dé c6 trong hd so Vu 4n)
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(ii)

(iii)

KMV khong thyc hién bat ky hanh vi nao tac dong dén cac bén lién quan trong viéc
ky két va thyc hién Hop ddng 038 va Hop déng MB 03.

Trong qua trinh xét x\r truéc day, SGB nhiéu lan khéng dinh viéc KMV ¢6 hira hen
va thoa thuin véi SGB vé viée mua méay C1100 va lp d3t hé thong “Printing Shop™
theo cong nghé cua Konica. Tuy nhién, day chi la céc tuyén bd don phu'onq khang
c6 can cir cua SGB. Trén thyc té, KMV khong hé ¢6 vin ban uy quyen cho bat ky
c4 nhén nao dé nhan danh KMV lién hé va lam viéc v6i SGB vé viéc hd trg lap dat
hé théng “Printing Shop”.

Tai “Lai trinh bay cua Saigonbook véi c4c tai liéu bd sung” dé ngay 23/03/2021:

SGB cén ctr vao Cong van 028/ADM 16 ngay 26/10/2016 dé khang dinh tén
tai mot quan hé lty quyén nhét dinh giita KMV va Sao Nam trong qu4 trinh ban
May in C1100 cho SGB. C4o budc nay 14 hoan toén khéng c6 ca so. Ngay trong
Cong véan nay, Sao Nam da néu 15 “sau khi lhong nhat véi KMV, Diéu nay
nhén manh thém KMV khéng chi dinh hozc yeu cau Sao Nam thuc hién bit ky
hanh vi nao trong qua trinh thyuc hi¢n hop dong gitta Sao Nam va SGB. Thay
vao d6, dé giai quyét yéu cau cua SGB trong qu trinh sir dung mdy in. Sao
Nam va KMV di trao ddi dé dura ra phuong 4n t6t nhat, phu hop v6i quan hé
phap ly giita cac bén va dam bao quyén lgi cua SGB.

SGB cén cir vao Cong van 022/ADM-17 ngay 17/10/2017 dé gian tiép khing
dinh trdch nhiém cia KMV trong viéc van hanh Mdy in C1100, giy thiét hai
cho SGB. Céo bugc nay la hoan toan khdng c6 co s. Cdng van ndy la van ban
trao dbi giita Sao Nam va SGB hoan toan khodng lién quan dén KMYV. Viéc hoat
ddng cua Méy in C1100 la phy thudc vao Saigonbook (don vi sir dung va dang
s& hiru, chiém hiru may in). KMV khong thé c6 bat ky hanh dgng nao can thiép
vao viéc khai thic sir dung may in nay.

Ngoai ra, KMV khong ¢6 hanh vi nao khic dan dén viéc phat sinh nghi vu vdi SGB
theo Piéu 281 B luit D4n sy 2005.'!

B3.  Cic cdo buje cita SGB vé c4c hanh vi lira d6i cia KMV

' Pidu 281. Cin cir phét sinh nghla vy dén sy
Nghia vu ddn sy phdt sinh ti cdc can ciz sau ddy:

1. Hop déng dén si;

2. Hanh vi phdp ly don phuong;

3 Thz:c hi¢n cong vi¢c khong c6 1y quyén;

4. Chiém hitu, sir dung tai san hodc dwge lgi vé 1di san khong cé can cir phdp lugt;
5. Gay thi¢t hai do hanh vi trdi phdp ludi;

6. Nhitng cdn cir khdc do phdp ludt quy djnh.
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2118 SGB céo budc KMV cung Sao Nam da thyc hi¢n nhidu hanh vi lira ddi trong qua trinh ky

két va thuc hién Hop déng 038 va Hop ddng MB 03'2, Tuy nhién, cc céo bugc nay hoan
toan khong c6 cin cir khach quan va khdng cé co s& phép 1y phi hop.

Canluuy n’mg, tau Quyet dinh khang nghi Giam d6c thim 36 50/2020/KN-KDTM va Quyet
dinh giam doc tham sO 49/2020/KDTM-GDT ngay 06/ 11/2020, Tda 4n Nhan dan Cap cao
tai TP. HCM déu khéng néu ra hodc d& xuat lam 13 bat ky hanh vi ndo cua KMV dé xéc
dinh c6 hay khdng hanh vi lira déi cia KMV d6i véi SGB.

22.  Hanh vi lira doi vé gia

21.1. Nhu da trinh bay tan Phin B2, KMV khéng tham gia vao qua trinh ky két va thuc hién Hop
ddng 038 va Hop dong MB 03.

212. Trongqué trinhky két Hop ddng 038 va Hop ddng MB 03, chi c6 Sao Nam, SGB va ACBL
12 c6 quyén thuong lugng va quyét dinh gi4 mua ban M4y in C1100. KMV khong thé can
thi¢p vao viéc thuong lugng va thoa thudn giita cc bén.

213. Viéc diu chinh “Gia ban Ié d nghj” khong thé ciu thanh hanh vi lira di cia KMV

@) Nhur d3 trinh bay tai Phan 17(iv) Ban y kién ndy, vigc KMV yéu ciu Nha phédn phon
Zp dung Gid ban & dé nghj theo quy dinh tai Diéu I, Muc 2.1 Hop ddng Phan phoi
[2 nh3m thiét lap mdt phurong thirc hoat dong théng nhét, ddy manh hoat dong kinh
doanh cic sin phim nhan hiéu Konica Minolta tai thi tnudng Viét Nam. Ngoai ra
Gia bén lé d& nghi con hd tro:

- Nha Phin phdi c6 co s tham chiéu dé @& xuit gia ban phit hop vé6i khach hang;
va

- Hznché truong hqp céc nhA phéin phdi d& xuét gi ban khong phu hop (qua thap
boécqmcao)dandenmattinhcarmtratm cdng bing giita cdc nha phén phdi
hoc anh hudng dén quyén lgi ciia khéch hang.

(6)  Tuy nhién, khi thuorng lugng va ky hop dong v&i khéich hang, Sao Nam (Nha Phan
phoi) cb toan quyen an dinh gié bén theo ké hoach kinh doanh clia minh. KMV
khong thé can thiép hoic yéu ciu Sao Nam 4p dung mdt muc gia cu thé khi giao
két hop d6ng mua bén v6i khich hang. '

2 Vui Iong them khdo: Trang 10, Ban 4n Phc thidm 1An hai

B Bin én Phic thim thir nhét ciing c6 nhén dinh phit hop va twong ty: “Boi lg KMV chi c6 thé dua ra gid, san phém

Konica Mirolta tai Vigt Nam, nhung khong thé quyet djnh gid ban cua timg doanh nghi¢p la nha phdn phdi hodc dai
& cma minh do chinh hoat dgng kinh doanh cy thé cua méi doanh rzlhlép v&i myuc dlch phat trién lgi nhugn pha: dat

Guzgre khi tham gia thi truong duge nha mede bao kg tai Khoan 1 Diéu 3 vé Khoan 3 Diéu 6 Lugt Thwong mai” (Trang
15)

\Btc
TN
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22.1.

22,

Viéc KMV yéu clu 4p dung Gi4 ban 1é dé nghj trong Hop dong‘Pbén Rbéi_ﬁ mat
trong céc didu kién @8 cac bén tiép tuc thyc hién Hop dong Phin phoi. dam bao
muc dich thuong mai nhu 43 néu trén.

(c)  Trong trudng hgp Sao Nam (Nha Phan phéi) vi pham chinh sach Gid bén Ié dé nghi.
KMV s& cén nhic ap dung cic ché tai dugc quy dinh tgi Diu I1, Muc 8 hop doog
nay.

(d  Trong Vu 4n nay, SGB khéng cp dugc bét ki chimg cir phis bop n2o cho thiy
KMYV trye tiép chi dao Sao Nam an dinh gi4 b4n nhim lira d8i SGB.

Hanh vi lira di v& xuit xir hang héa

Trong céc vin ban c6 d& cdp dén xufit xir hang hoéa khi thyc hién Hop ddng 038 va Hop
dong MB 03 (bao gom Hop ddng, bién ban ban giao, bién ban nghiém thu), KMV hoén
toan khong dua ra bit ky cam két hojic x4c nhén nao khing dinh M4y in C1100 cb nguda
g0c xuat xir tir Nhat Ban.

Trong qui trinh thuc hién cic Hop ddng 038 va Hop ddng MB 03, KMV ludn minh bech
théng tin vé xuét xir hing héa. Theo Thu chimg nhin xuft xit ciia miy in Konica Minolta
Bizhub Press C1100 ngay 10/8/2016 do Konica Minolta Inc., ban hanh ciing 43 xac nhdn
1© “cdc nha mdy ciua Konica Minolta tai Nhét Ban khéng san xudt va ldp rdp mdy in céng
nghiép hiéu Konica Minolta Bizhub Press C1100"."*

Txpngm'cphénuinhbaydxqminh,SGBcﬁngkhangdmmauqcbéxkgchmcﬁnaocm
thidy KMV c6 hanh vi tryc tiép hojic thdng qua Sao Nam lira d6i SGB ve xudt xir hing héa.
Tai “L&i trinh bay ciia Saigonbook véi céc tai li¢u bd sung™ & ngdy 23/03/2021, SGB vién

din qua trinh mua méy in tir c4c nha cung c4p khéc (Cdng ty Ricoh Viét Nam va Céng ty
Duplo)'® dé khing dinh KMV c6 hanh vi lira d6i vé xuét xir 12 khéng cb co si-

(@ KMV hoan toin khdng lién quan dén c4c nha cung cp wén.

(b) KMV khong cb trach nhi¢m va nghia vy lién quan dén Hop dng MB 03, bao gém

0di dung céc diéu khoan ma c4c bén théa thuéin.

()  Mbi nha cung cip, san xuéit may in s& ép dung céc quy trinh mua ban khac nhau ¢é

phii hop véi diéu kién kinh doanh va hoat djng san xuat cia minh. Phap lujt Viét
Nam khong c6 quy dinh bat bugc cdc nha sén xuat va mua bén mdy in phai dp dung
ddng nhit mét quy trinh trong viéc cung cap va kinh doanh may in.

" Vui léng tham khao: Thu chimg nhén xuiit xir cia mdy in Konica Minolta Bizhub Press C1100 ngay 10/0872016.
[T2i lidu da c6 trong hd so Vy 4n)

'S Vi 1dng tham khio: Myc 8,9 va 10 “Lai trinh bay cla Saigonbook véi cdc tai lidu bd sung™ d& ngay 23/03/2021
ciia SGB. [Tai li¢u d2 c6 trong hd so Vy 4n)
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24.

PEH

232

25.

24.1.

242.

243.

Hanh vi lira d6i v& bio hanh

KMV khéng cé nghia vy tryc tiép trong viéc bao hinh My in C1100 cho SGB. Thay véo
dé,SaoNam,sélébéncénghiavubéohénhMﬁyinCllOOtheocécbqumgmtin
may d3 ky két v6i SGB va ACBL.

Tmngcécphﬁntﬁnhbéycﬁanﬂnh,SGBcﬁngklﬁngdnmradm;cbétkidn‘mga:rnbd_n
thﬁyKMVcéhhnhvitructiéphoﬁcth&ngquaSaoNaxnﬁxad&iSGBvéq’nwb
hanh.

Hanh vi lira déi v& dich va Click — Charge

TmngcéctéiliéucﬁaVuén,khéngeéb&ky chﬁngdxnéochollﬁy KMV ¢o himh vi ruc
tiép hozc thdng qua Sao Nam lira déi SGB vé djch vu Click Charge.

Dich vu Click Charge dugc hiéu 12 dich vy tinh phi theo bén in, 12 mjt trong cic dich vu
sau ban hang dugc cung cip cho khéch hang (ngudi sir dyng cubi) trong qud wrinh siz dyng
méy in sau khi lzp 43t hoan tat. Dich vy Click Charge khong bao gém trong gid bin sin
phim (ma in ban dAu) va 12 mét sy lya chon ddc I3p tity theo nhu ciu khich hing tai bit
k¥ thoi diém nao. Chimg cir do SGB cung cép thé hi¢n tai Hop ddng 07/1S/TGA/STS ngity
23/07/2015 cb ca phan Click Charge 1a thoa thuin riéng cia Cong ty TNHH Gidi phdp
céngnghéSéiGbnyéikhéchhéngcﬁaholACﬁngtyCépbﬁnln424.kh6ngliénqtmd€n
Hop dong Phin phdi gitta KMV véi Sao Nam, ciing nhu Hop dong giita Seo Nam vé&i
khach hing cia ho.'¢

Mznkhégthwquydinhdmpbépluatmenh‘énhaingnhuthéathnﬁndndc%&
Nam va KMV khong cé nghia vu phai cung cap thong tin djch vu Click Charge cho SGB
truée khi ban may C1100.

) K‘héngcéquydinhnéoznonqupdéngnhhphﬁnphﬁibuécSaoNamplﬁicmg
cap dich vy phy, bao gom dich vu Click Charge cho khich hing, ho3c phai cong
cdp dich vu Click Charge tru6c hay ngay tai thoi diém bén may.

(®) Viéc§aigonbookchor§ngﬂongdcbéngchﬁogiémﬁmg\’licbklﬁchténg,
cu thé 13 Béo gi4 (Quotation) cia KMV giri cho mdt c4 nhin (cd Ngin) ngiy
20/07/2015 va Béo gia cua KMV giri cho Cdng ty CP Gidm dinh Sai Gon Control
ngay 23/07/2015 déu c6 thé hién dich vy Click Charge ngay trén bing chio gis d&
c40 bujc Sao Nam va KMV lira doi khong théng bdo cho SGB biét khi mua bén
M4y in C1100. Céo bugc nay khdng c6 co s& phap Iy vi nhu da trinh bay & trén,
dich vy Click Charge 12 mt trong céc dich vy sau ban hang duge cung cip cho
kbéch hang trong qué trinh sir dyng mé in sau khi lip d3t hoan tAt va 1A mét sy fua
chon tity theo nhu cau khéch hang tai bt ky théi diém ndo. Cin cir vao yéu ciu cia

' Vui ldng tham khéo: Hop ddng 07/15/TGA/STS ngay 23/07/2015. [Tai lidu 3 ¢d trong bd so Vy én)
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khach hang tai timg thdi diém, KMV hoZc c4c nha phin phoi ciia minh s& cung cdp
dich vy kém theo khi cé yéu cu.!”

(©)  Dich vu Click Charge Ia mdt trong céc dich vy bd sung ma khéch hang c6 thé lua
chon trong qué trinh vén hanh nhim khai th4c t6i da hiéu sujt sit dung mdy in. Theo
d6, bén cungcépd;chvuséungtméc vét tur tiéu hao, pbutungchmhhémz béo tri.
sua chf’ra, tu vén ky thuét cho khach hang trong qua4 trinh sir dung mdy in, sau d6
thu vé bing hinh thirc tinh phi trén s trang in hing thing. Dich vu Click Charge
khéng énh huong dén chirc niing hoat déng van hinh ciia May in C1100. Trén thyc
té, sau khi lap d3t méy xong, SGB d2 ky Bién ban ban gizo tai sén ngay 30/12/2014.
Bién ban hoan tit 13p dit ngay 05/01/2015 va Bién bén nghiém thu ngay 26/3/2015
xdc nhan méy in C1 100 hoat dgng binh thudng va dat yéu cau. Cho dén khi khai
kién, may in C1100 van hoat dong binh thudng ma khong cin sir dung dich vy
Click Charge.'®

(@ Dich vu Click Charge va méy in khong cAu thanh bt ky vat déng b ndo theo quy
dinh tai Piéu 180 Bj luat Dan sy 2005'9 Viéc khéng sir dung Click Charge hoan
toan khong can tré hozc vo hiéu héa bit ky tinh ning binh thudmg ndo cuz mdy in.

Canluuw]rﬁng, trong hd so ciia Vu 4n, khongcobatky tai liéu nio cho thiy may
in C1100 cua SGB khéng hoat dong dugc 12 do thiéu dich vu Click Charge.

Vi bang 2397/2017/VB-TPLQS ngay 26/04/2017 dugc I3p bai Van phbng Thira
phat lai Quén 5 khong phai léchungcuphuhquelamrﬁngu)ennhandandén

tinh trang “khong thé hoat déng”. 20 Can lwu y hon nira ring, tii lxgu ndy ciing
khongchnabatkysuhenquannaocuaKMVdandenunhtmng dng thé hoat

déng” ciia M4y in C1100 va bét ky hanh vi lira di ndo ciia KMV.

(¢  Dich vu Click Charge c6 thé 4p dung cho t4t ca cic dong m4y in khic nhau, khdng
phai 1a dich vu dic trung hoéc 4p dung riéng bi¢t cho dong mdy in C1100.

26.  Hanh vi lira d6i vé chit lirong sin phim

17 Vui 19ng tham khao: C4c b4o gi4 (Quotation) ngdy 20/7/2015 va 23/07/2015. [Tai li¢u da c6 rong hd so Vy 4n)

12 Vuj long tham khio: Bién ban ban giao 13i san ngay 30/12/2014, Bién ban hoan tit lip dt va Bién ban nghi¢m thu
ngdy 26/3/2015. [Tai liéu da c6 trong hd so Vu én)

19 Didu 180. Vit ddng b

Vit dong b la vt gém cdc phén hodc cdc by phdn &n khdp, lién h¢ voi nhau hop thanh chinh thé ma néu thiéu mgt
trong cdc phan, cdc bg phén hodc co phdn hodc bg phdn khong ding quy cdch, ching logi thi khong sic dung duge
hodc gié tri st dung cua vt do bj giam siit.

Khi thue hién nghta vy chuyén giao vt dng bg thi phai chuyén giao toan bg cde phadn hodc cdc bg phdn hp thanh,
triz truomg hgp ¢6 thoa thudn khdc.

20 Vui ldng tham khao: Myc 4, “La&i trinh by cua Saigonbook véi céc ti ligu bd sung” dé ngdy 23:03:2021 cua SGB.
[Tai liéu da c6 trong hd so Vy én)
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251

252"

253

KMN hoan toan khong cé nghia vy hogic trach nhi¢m ndo v6i SGB déi v6i chat lugng Mé}f
in C1100. Hop ddng 038 va Hop déng MB 03 khdng hinh thanh bét ky nghia vy phép Iy
n2o cua KMV d6i véi SGB lién quan dén chét lwgng san pham.

Trong céc ti ligu cia Vu &n, khng c6 bét ky chimg cit ndo cho thiy KMV c6 hanh vi trye
ti€p hoc thong qua Sao Nam lira d6i SGB vé chat lugng May in C1100.

D& voi vén &2 chit lwgng May in C1100 hofic c4c vén d& khéc lién quan dén nguyén nhén
huw hong, chiing t3i d& nghi Toa én xem xét tién hanh thu tuc tnmg cau gidm djnh nhu Toa
&n Nhan dén Cép ceo tai TP. HCM di d& xufit tai Quyét dinh Khang nghj Gidm doc tham
sd 5072020/ KN-KDTM ngay 22/09/2020:

“Do &5, cén phai trung cdu gidm dinh chdt lugng mdy in C1100 dé xdc dinh chét lugng
may o6 dam bao ding nhu cdc bén thoa thudn trong hop dong hay khong, [...J” (Trang 6,
Muoc 323)

Disa kién dé gidi quyét hiu qua cia céc giao dich vd higu

N ¢3 trinh béy tis Phin Bl va B2 néu trén, KMV khéng c6 bét ky hanh vi nio lira doi
SGB trong qui trich ky két va thue hién Hop dong MB 03 vakhangcébé:kyngpavu
o ¢4 wei SGB. Tuy nhién, mft trong céc yéu cau khéi kién cia SGB 1a “Yéu cau Sao
Nz wa KMV phai nhan lzi toan by hé may in C1100 va b UPS” nhur 12 mdt trong céc
R qud o2z gizo dich v hiéu (Hgp dong 038 va Hop déng MB 03).

Do dé, & Vg 2n duge gizi quyét mt céch tron ven, chiing t6i dé nghj Toa 4n xem xét tién
kérk & tae umg c2u gidm dinh nhim x4c dinh céc van dé sau®':

(z2)  Tinh tzng hién hiru ciia hé thong M4y in C1100 va by UPS;

(&)  Céc bur hong (néu cb) ciia hé théng M4y in C1100 va by UPS, nguyén nhan cua cic
ber badng nay;

(¢©)  Giari conlzi ciza hé théng M4y in C1100 va b UPS tai thoi diém hién nay.
YEU CAU CTA KMV

Tir cic ndi dung & trinh bay § trén, chiing t3i kinh dé nghj Toa 4n Nhan dan Quén 3 xem
xé1 chep thuZn cic yéu cau sau:

Tuyén b KMV khéng c6 bat ky trach nhiém lién d6i ndo v6i Sao Nam trong viée ky két
v thure hién Hop dbng 028 va Hop déng MB 03.

# Yéu c2a n2y ¢2 duge Bj don (Szo Nam) yéu cau theo Don Yéu ciu Tnmg clu gism dinh dé ngay 25/03/2021. Tuy
nhién, Toa &n NiZn din Thanh phd H6 Chi Minh d2 khong xem xét va chip thuin yéu ciu nay cua Sao Nam.
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28.2. Tuyén bd KMV khéng c6 bat ky hanh vi ndo lira di SGB trong viée ky két va thuc hién
Hop ddng 028 va Hop déng MB 03.

28.3. Bic toan b céc yéu cAu dbi khang cua SGB dbi véi KMV trong Vu 4n nay.

28.4. Tién hanh thu tuc tnmg cAu gi4m dinh nhu d2 néu tai Muc 28 néu trén.
Chiing t6i rit mong nhan duogc sy xem xét va h trg tir Quy tda.

Trén trong,

Thay mit va dai dién cho CONG TY TNHH KONICA MINOLTA BUSINESS SOLUTIONS
VIET NAM

TETSUYA TOKUDA

General Director
Téng Gidm Poc



