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TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Déc lap - Ty do - Hanh phiic
Quyet dinh gidm dbc thim

$6 49/2020/KDTM-GDT

Ngay 06/11/2020

V/v “Tranh chip Hop dbng mua bén
hang héa"

_ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

' _ . UYBANTHAM PHAN ,
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Uy ban Thém phédn Toa dn nhén dén cép cao gom cé:
Tham phén — Chu toa phién tda: Ong Nguyén Hiru Ba
Cac Tham phan: Ong Phan Thanh Tung
Ong Bui Pirc Xuin
- Thur ky phién toa: Ong Lé Huy Ky - Tham tra vién

- Dai di¢n Vién kiém sdt nhan dan cap cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyén Kim Poan - Kiém st vién.

Ngay 06/11/2020, tai tru s& Toa an nhén dén cap cao tai Thanh phd H6 Chi
Minh m¢ pmen toa giam doc tham xét xir vu an “Tranh chip Hop dong mua ban
hang héa”, gitra:

1. Nguyén dom: Coéng ty TNHH Phat hanh sach Sai Gon

Dija chi: S6 474 Nguyén Thj Minh Khai, Phuong 2, Quén 3, Thanh phé Ho
Chi Minh.

Pia chi lién lac: $6 2 duong s6 12, Cu x4 Chu Vin An, Phuong 26, quan Binh
Thanh, Thanh phé Hé Chi Minh.

2. Bi don: Cong ty TNHH Thuong mai - Tu van — Ky thuat Sao Nam

Dja chi: S6 543/49 Nguyén Pinh Chiéu, Phuong 2, Quan 3, Thanh pho Ho
Chi Minh.

3. Nguoi ¢é quyén loi, nghia vu lién quan:

3.1. Cong ty TNHH Konica Minolta Business Solutions Viét Nam

Dia chi: Phong 3, Lau 8, Toa nha Bitexco Finacial Tower, 2 Hai Tneu

phuong Bén Nghé, Quan 1, Thanh phé Ho Chi Minh.
3.2. Céng ty TNHH MTV Cho thué i chinh Ngan hang A Chau
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Dia chi: $6 131 Chau Van Liém, Phuéng 14, Quén 5, Thanh phé Ho6 Chi
Minh.

NOI DUNG VU AN:

1. Nguyén dom la Céng ty TNHH Phat hanh sach Sai Gon do éng Lwong Vinh
Kim dai dién theo phdp ludt trinh bay:

Céng ty TNHH Thuong mai - Tu van - Ky thuat Sao Nam (goi tit 12 Sao
Nam) la dai ly uy quyén cua Cong ty TNHH Konica Minolta Business Solutions
Viét Nam (goi tit la KMV), dugc KMV ty quyén phan phéi tit ca cic may in mau
k¥ thuét sé cong nghiép Konica Minolta cung véi cac phu kién, vét tu tiéu hao, vat
tu thay thé lién quan, dugc Uy quyén bao gia va thuc hién don dét hang truc tiép véi
khach hang. Nam 2014, Sao Nam gidi thiéu véi Cong ty TNHH Phét hanh sach Sai
Gon (goi tat la Saigonbook) vé mé hinh Printing Shop va cam két sé cung cap cho
Saigonbook mét loai may in cong ng}nep ciia Konica Minolta méi nhét, hién dai
nhat 4 1am mé hinh Printing Shop vai gid dac biét vu dai.

Ngay 14/10/2014, Sao Nam gm cho Saigonbook bang chao gia s6
128/CTV/14, bdo gid may in k¥ thuat s6 Konica Minolta bizhub PRESS C1100 (goi
tit 1a may in C 100) la 3.873.990.185 dong, khach hang dugc giam gia dac biét
20/% (774.798.037 dong), gia ban dugc xac dinh 1a 3. 099.192.148 dong (chua bao
gom thué  VAT). Ngay 20/10/2014, Saigonbook ky Hop dong kinh té s6 038 (goi tt
la Hop dong 038) véi Sao Nam mua méy in C1100 (cé dic diém k¥ thuat gom: B
diéu khnen xu ly file in Print Controller IC-602C dugc tich hop trong may, bd
chuyen gxay RU-511, bd lam am gnay HM-101, bd nap glay PF- 707, b$ déng kim
dau ra FS-532) véi gia 3.409.111.200 ddng (bao gom thué VAT 309. 199 200 dong).

Sau khi ky hop dong, Salgonbook di thanh toan Sao Nam sé tién dot 1 dat
coc 1a 511.366.680 dong, con ng lai s tién thanh toan dot 2 va 3 1a 2.897.744.520
dong. Dén thoi dxem thanh todn dot 2 thi Saigonbook thiéu vén do phai sira chita lai
tru so theo thiét ké cia KMV nén céc bén thoa thuén théng qua Cong ty TNHH
MTV Cho thué tai chinh Ngan hang A Chau (goi tit 1a ACBL) dé cung cap von giai
ngéan thanh toén s tién con ng. Ngay 27/12/2014, ACBL ky Hop dong cho thué tai
chinh s6 03 cho Smgonbook vay s6 tién 2.640.436.000 ddng véi 1ai sut duge quy
dinh trong timg khé wdc nhan ng¢ cu the Cung ngay, Saxgonbook, Sao Nam va
ACBL ky Hop dong mua bén tai san s6 03.12. 14/HPMB-SG (goi tit la Hop_ dong
03) va phu luc 50 03.12.14/HDMB-SG/PL-01 (goi tit 1a Phy luc hop ddng) dé dam
bao cho viéc thanh toan sé tién mua médy in C1100 con ng. Ngay 30/12/2014 va
ngay 31/3/2015, Saxgonbook ky 02 khudc uoc nhéan n¢g v 1 ACBL de ACBL giai
ngan thanh todn so tién 2.640.436.000 dong cho Sao Nam, s tién con lai
257.308.520 déng do Saigonbook truc tiép thanh toan cho Sao Nam. Nhu vay,
Saigonbook di thanh toan du sé tién 3.409.111.200 dong cho Sao Nam theo ding
nhu céc bén da thoéa thuan. Ngay 30/12/2014, Sao Nam ban giao méy in C1100 cho
Saigonbook, con KMV thi ting 01 by luu trlr dién UPS cho Saigonbook. Ngay
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14/08/20135, Saigonbook thyrc hién xong nghia vy tai chinh véi ACBL va nim quyén
s0 hiru may in C1100.

Sau khi mua may in C1100, Saigonbook phat hién ngay tr thai diém giao két
hop dong, Sao Nam da c6 hanh vi lira don Salgonbook vé gia ban, vé chuong trinh
khuven mai, vé dich vu click charge, vé chat luong may, vé thm han bao hanh, ve
Xuat xur cia may in C1100. Do d6, Saigonbook khi kién yéu cau Toa 4n tuyén bd
Hop déng 038 va Hop ddng 03 vé hiéu do bj lira dbi; bude Sao Nam va KMV phai
nhan lai mdy in C1100 va hoan tra cho Saigonbook ) t)en mua may la
3.409.111.200 d6ng, boi thudmg thiét hai la 373.692.713 dong (bao gom tién 14, phi
bao hiém may, phi tra ng trudc han, tién mua lai tai san), tong cong la 3.782.803.913
dong

2. Bidom la Cong ty INHH Thuong mai - Tu vdn - Ky thuat Sao Nam do ba
Mai Thi Thity Dwong va éng Nguyén An Nhdn dai dién theo iy quyen trinh bay:

Vao khoang thang 08/2014, sau khi Saigonbook tim hiéu mé hinh Pnnnng
Shop, Saigonbook dé nghj Sao Nam gioi thiéu cho Saigonbook mot loai mdy in
cong nghiép cia Konica Minolta méi nhat, hién dai nhat dé lam mé hinh Printing
Shop. Sao Nam gidi thiéu cho Saigonbook loai méy in C1100 véi nhiéu tinh ning
noi trdi hon cac dong may in khic ma KMV dang cung cap tai thai diém d6. Sau khi
nghién ciru, Saigonbook yéu cau Sao Nam gui bang béo gia. Ngay 14/10/2014, Sao
Nam gui bang chao gié s6 128/CVT/14 cho Saigonbook, chao ban mdy in C1100,
gid 3.099.192.148 dong (chua bao gom thué GTGT), giam gia dac biét 20/%
(774.798.037 ddng). Ngay 20/10/2014, Saigonbook ky Hop dong 038 vdi Sao Nam
mua may in C1100. Cung ngdy Saigonbook thanh toan cho Sao Nam s6 tién dot 1
dat coc 1a 511.366.680 dong. Ngay 09/12/2014, Sao Nam giri thong bao giao hang
aé Saigonbook chuén bj tai chinh cho viéc thanh todn dot 2. Do Saigonbook khong
du tién thanh toan dot 2 nén da tim kiém nguén hd trg tai chinh théng qua hinh thirc
thué tai chinh tai ACBL. Vi véy, ngay 27/12/2014, ba bén la Saigonbook, Sao Nam
va ACBL ky Hop dong 03 va Phu luc hop dong thay thé Hop ddng 038. Theo d6 sb
tién 511.366.680 dong dit coc cua Hop dong 038 dugc chuyen sang thanh toan cho
dot 1 cua qu dong 03. Sau d6, Sao Nam di hoan tat viéc lap dat, ban giao may cho
Saigonbook va cic bén dong y ky bién ban nghiém thu vao ngay 26/03/2015.

Sau mét thoi gian su dung, ngay 25/07/2015, Sao Nam nhéan dugc yeu cau
cua Saigonbook dé nghj Sao Nam nhan lai may va hoan tra lai tién mua may cho
Saigonbook, véi ly do Sao Nam di lra doi Saigonbook rong viéc ban may in
C1100. Trén tinh than hd trg khach hang va dugc sy dong y cia KMV, Sao Nam
dong y nhan lai may, cu thé nhu sau: Péi véi may in C1070P, Saxgonbook mua tryc
txep tr Sao Nam, Sao Nam dong y nhan lai may, hoan tra tién cho Saigonbook, viéc
nay hai bén di gidi quyét xong. Ddi véi méy in C1000, do ACBL la bén mua may,
Saigonbook 12 bén thué mdy, nén Sao Nam yéu cau Saigonbook phai tt toén xong
hop ddng thué mdy, nim quyén so hiru, Sao Nam s& mua lai méy véi diéu kién
Saigonbook phai dinh chinh céc théng tin sai su that ding tai trén cic trang bao
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mang lam anh hudmg dén uy tin cua Sao Nam va KMV. Tuy nhién, sau khi
Saxgonbook tat toan xong hgp dong thué may, Saigonbook va Sao Nam gip nhau
ban vé vi¢c mua lai may, nhung khong thanh vi Saigonbook khéong dong y ban lai
may ma yéu cau Sao Nam phai thu hdi, nén dan dén phat sinh tranh chép.

Nay, Saigonbook khdi kién, Sao Nam ¢4 ¥ kién nhu sau:

1. Vé tr cach khai kién: Hop dong 038 da dugc thay thé bang Hop dong 03 va
Phu luc hop dong, nén Hop ddng 038 da cham din, hét hiéu lyc. Theo Hop dong 03
xac dinh ACBL 12 bén mua, Sao Nam la bén ban, con Saigonbook chi 1a bén thué
may d¢é kinh doanh, nén Saigonbook khéong ¢é tu cach khai kién Sao Nam

2. Vé viéc Saigonbook cao budc Sao Nam lira ddi trong viéc ban méy 1a hoan
toan khong ¢6 co sa. Béi 1é:

- Veé gia mua ban la do cac bén tu nguyén thoa thuan.

- Vé viéc giam gia ban 20% la nhim muc dich hd tro cho khach hang dau tién
dé thyc hién chién dich quang cao cho san phim méi nim trong ké hoach kinh
doanh va quing ba san phim cua doanh nghiép.

- Vé dich vu click charge thi ngay tlr lic chao gia Sao Nam ¢é dua ra cho
Saigonbook hai phuong 4n dé dp dung trong qua trinh vén hanh mdy: Thu nhat,
Saigonbook ty mua vét tu, phy tung, linh kién truc nep tir Sao Nam dé sir dung; Thi
hai, Saigonbook phai ky hgp ddng click charge dé tinh phi theo trang in. Sau d¢,
Saigonbook di chon phuong an thi nhat.

- Vé chit lugng may thi may in C1100 la thiét bj chinh hing méi 100%, san
Xuat theo tiéu chuan chat lugng Konica Minolta. Do méy in C1100 la may méi, hién
dai nén can phai can chinh nhiéu lan dé dat duoc 4 chinh xac tdi da, nén doi ngi ky
thuat Sao Nam can thoi gian tim hiéu nguyén nhan dé xt ly, Sao Nam di khic phuc
xong 16i ky thuat cua méy trugc ngay 30/03/2015. Viéc nay dugc chung minh tai
phiéu cong tic s6 903 ngay 30/03/2015, Saigonbook da ky xac nhan in test gidy
B350 A4 02 mit ban in khong bi gip goc va ké tr thoi diém 46 cho dén nay
Saxgonbook ¢6 bat ky khiéu nai nao lién quan dén chat lugng may C1100.

- Vé th&i han bao hanh mdy, Sao Nam thira nhan théi han bao hanh mdy in
C1100 Ja 36 thang, nhung do sai s6t trong khau danh mdy nén d2 ghi sai thai han
bao hanh la 12 thang. Sao Nam da tr khic phuc va thong béo cho Saigonbook biét
nhung Saxgonbook wr chéi giai quyét.

- V& xuat xir may thi ngay tr thor diém bao gid va tai Hop dong 038, Sao Nam
va Saigonbook khéng dé cap dén xuat xu, chi théa thuan la hang nhép khau, méi
100% do Konica Minolta san xuit nim 2014. Pén khi soan thao Hop dong 03,
ACBL tu thém chi tiét xuat xu Nhét Ban.

Do d6, Sao Nam khéng dong ¥ véi yéu cau khai kién cia Saigonbook.
3. Nguoi cé quyén lgi, nghia vu lién quan:
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3.1.Ba Nguyen Thj Di¢p dai dién theo vy quyén cia KMV trinh bay: KMV
chua bao gio ky bat ky hop dong ndo vai Saigonbook, nén KMV khéng ¢6 lién quan
trong vu 4n nay. Saigonbook cho rang Sao Nam la dai ly phén ph61 san phdm cua
KMV thi KMV ciing khéng ¢6 bat ky quyén va nghia vy nao trong méi quan hé ho'p
dong mua ban hang héa gira Saigonbook va Sao Nam, ciling nhu tranh chap xuat
phat tr hop dong nay. Bai 18, cin cr Diéu 166 Luat Thuong mai nam 2005, khi ky
két hop dong mua ban hang héa véi khach hang, Sao Nam dang nhan danh chinh
minh de thiét 1&p giao djch, khong phai nhan danh KMV, da) cling la diém quan
trong dé phan biét ché dinh vé dai ly thuong mai va ché dinh vé dai dién cho thuong
nhan theo quy dinh cua phap luat. Diéu 46 dong nghia véi vi¢c Saigonbook khéng
thé dua KMV vao bat ky tranh chap nao c6 lién quan dén Sao Nam. Do dé,
Saxgonbook khéi kién yéu cau KMV cung Sao Nam lién d6i chju trach nhiém trong
viéc nay la khong dung.

3.2. Ong Lé Puc Thiép dai dién theo uy quyén cia ACBL trinh bay: ACBL
hoat dong chinh 1 cap tin dung, théng qua viéc mua may moc thiét bj theo dé nghi
cua bén thué 1ai chinh. Khi khach hang c¢6 nhu cau thué tai chinh (c6 nghua la thué
tién dudi dang hinh thirc vay c6 1ai suat) thi phai ¢6 don dé nghij d6i véi tai san mua,
ACBL s¢ tham gia. Khéch hang tr lya chon d6i vdi tai san mua va phai chju trach
nhiém moi van dé lién _quan dén tai san do, ACBL khong chiu trach nhiém. ACBL
xac nhan ¢é ky Hop dong cho thué tai chinh s6 03 véi Salgonbook nhu cac duong
su da trinh bay. Sau khi ACBL dinh gié tai san, ACBL quyét dinh chi cung cap mot
phan tai chinh cho Saigonbook duéi hinh thire cho vay theo 13@i sut cic bén thoa
thuan, dé Saigonbook thanh toan sb tién mua may in C1100 cho Sao Nam, chu
khéng phai 12 bén mua may, Saigonbook mdi 1a bén mua may, nhung do Nghi dinh
39/NDP-CP ngay 07/5/2014 cua Chinh phu quy dinh vé mat thu tuc thi ACBL phai
nim quyen s hiru d6i vdi tai san trong thoi gian cho thué tai chinh dé dam bao vé
viéc thu hoi vén. Ngay 14/08/2015, ACBL va Saigonbook da thanh ly Hop dong
cho thué tai chinh s6 03, nén ACBL khéng con ndm quyén s& hiru d6i véi may in
nay. Do d6, néu c6 tranh chip thi ACBL khong chju trach nhi¢ém ma bén thué tai
chinh 1a Saigonbook phax w giai quyét theo Nghj dinh 39/CP cua Chinh phu.

Tai Ban an so tham sb 439/2016/KDTM-ST ngay 19/4/2016, Toa 4n nhan dan
Quén 3, Thanh phé H6 Chi Minh quyet dinh:

1. Khong chap nhan yéu cau cua nguyén don Cong ty TNHH Phat hanh sach
Sai Gon vé vige tuyén bé Hop déng kinh 1é sé 038/HDKT-14 ngay 20/10/2014 giza
Cong ty TNHH Phat hanh sdch Sai Gon va Cong ty TNHH Thwong mai - Tu van -
Ky thudt Sao Nam bj vé hiéu do lica déi.

2. Chép nhan mgt phan Yyéu cdu cua nguyén don Cong ty TNHH Phdt hanh
sach Sai Gon vé viée tuyén b6 Hop d0ng mua ban tai san s6 03.12.14/HDMB-SG va
phu luc hop déng mua bdn tai san sé 03.12.14/HPMB-SG/PL-0] cung ngay
27/12/2014 gitta Céng ty TNHH Phat hanh sach Sai Gon, Céng ty TNHH Thuong
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mai - Tu van - K thudt Sao Nam, Céng ty TNHH MTV Cho thué tai chinh Ngén
hang A Chadu bi v6 hiéu.

Tuyén b6 Hop déng Mua ban tai san s6 03.12.14/HPDMB-SG va phu luc hop
dong mua ban tai san s6 03.12.14/HDMB-SG/PL-01 cing ngay 27/12/2014 gitza
Céng ty TNHH Phat hanh sdach Sai Gon, Cong ty TNHH Thuwong mai - Tu van - Ky
thudt Sao Nam, Cong ty TNHH MTV Cho thué 1ai chinh Ngén hang A Chadu bj vé
hiéu do nhém lén.

- Bugc Cong ty TNHH Phat hanh sach Sai Gon cé nghia vu tra mdy in ky
thudr s6 Konica Minolta bizhub PRESS C1100 ¢é ddc diém ky thuat gom B¢ diéu
khzen xu ly file in Print Controller IC-602C dugc tich hgp trong mdy, b¢ chuyen
gidy RU-511, b6 lam ém gzay HM-101, b6 nap gidy PF-707, b¢ dong kim ddu ra
FS-532 theo dung Hap dong mua ban tai san s6 03.12.14/HDBM-SG va phu luc hop
déng mua bdn 1ai san s6 03.12. 14/HDMB-SG/PL-01 cung ngay 27/12/2014 cho
Céng ty TNHH Thuong mai - T van - Ky thudt Sao Nam va Cong ty TNHH Konica
Minolta Business Solutions Viét Nam.

- Buoc Céng ty TNHH Phat hanh sach Sai Gon tra b¢ heu wric dién UPS,
serial number: UJ1452101550 theo dung Bién ban nhan hang ngay 19/02/2015 cho
Céng ty TNHH Thuomg mai - Tw van - Ky thuét Sao Nam va Céng ty TNHH Konica
Minolta Business Solutions Viét Nam.

- Bugc Cong ty TNHH Thuwong mai - Tu van - Ky thudt Sao Nam va Cong ty
TNHH Konica Minolta Business Solutions Viét Nam c6 nghia vu lién déi tra sé tién
3.389.920.665 déng cho Cong v TNHH Phat hanh sach Sai Gon.

Viéc giao tra mdy, tra tién dwoc thuc hién ngay khi an c6 hiéu hee phdp luat.

Ké tir ngay Céng ty TNHH Phat hanh sdch Sai Gon c6 don yéu cau thi hanh
dn, truemg hgp Céng ty TNHH Thuomg mai - Tu van - Ky thudt Sao Nam va Cong ty
TNHH Konica Minolta Business Solutions Viét Nam chdm thanh todn sé tién trén
thi Céng ty TNHH Thuong mai - Tu van - Ky thudt Sao Nam va Céng ty TNHH
Konica Minolta Business Solutions Viét Nam con phai chiu tién 1ai trén s6 tién chém
tra theo 1di sudt ng qué han trung binh trén thi truomg tai thoi diém thanh todn
twong umg vdi thoi gian cham tra.

3. Khéng chdp nhdn viéc Céng ty TNHH Phdt hanh sich Sai Gon yéu cdu
Cong ty TNHH Thuong mai - Tu van - Ky thudt Sao Nam va Cong ty TNHH Konica
Minolta Business Solutions Viét Nam lién déi béi thuong s6 tién la 373.692.713
dong.

Ngay 29/4/2016, Saigonbook khang cao.

Ngay 28/4/2016, Sao Nam khang cao.

Ngay 28/4/2016, KMV khéng céo.

Tai Ban an phuc tham sb 1 106/2016/KDTM-PT ngay 22/9/2016, Toa én nhin
dan Thanh phé H6 Chi Minh quyét dinh:
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Khong chdp nhén khdng cdo ciia nguyén don Cong ry TNHH Phdt hanh sdch
Sai Gon.

Chdp nhén mét phan khdng cdo cua bj don Céng ty TNHH Thuong mai - T
Van - Ky thudt Sao Nam va khdng cdo cua Cong ty TNHH Konica Minolta Business
Solutions Viét Nam.

Siza Ban én so tham sé 439/2016/KDTM- ST ngay 19/4/2016 cia Toa dn
nhan ddn Quén 3, Thanh phé Ho Chi Minh

1. Khong chap nhan yéu cdu cua nguyén don Cong ty TNHH Phat hanh sach
Sai Gon vé viée yéu cau tuyén bé Hop dong kinh té s6 038/HDKT-14 ngay
20/10/2014 giita Cong ty TNHH Phat hanh sdach Sai Gon va Cong ty TNHH Thuong
mai - Tu Van - Ky thugt Sao Nam va Hap dong mua ban tai san s6 03.12.14/HDMB-
SG va phu luc hop déng mua bdn tai san sé 03.12.14/HDMB-SG/PL-01 cing ngay
27/12/2014 gu:a Céng ty TNHH Phat hanh sach Sai Gon, Cong ty TNHH Thuong
mai - Tu van - Ky thudt Sao Nam, Cong ty TNHH MTV Cho thué 1ai chinh Ngan
hang A Chéu bj vé hiéu do lita doz

2. Khong chdp nhén yéu cau cia nguyén don Cong ty TNHH Phat hanh sach
Sai Gon vé viéc bugc Cong ty TNHH Konica Minolta Business Solutions Viét Nam
va Cong ty TNHH Thwong Mai - Tw van - Ky Thudt Sao Nam ¢6 nghia vu lién déi
thanh toan cho Cong ty TNHH Phat hanh sach Sai Gon $6 tién la 3.763. 613.378
déng (trong dé thanh todn lai nen mua mdy la 3.409.111.200 déng va tién béi
thuong thiét hai la 373.692.713 dong)

3. Khéng chap nhdn yéu cau cua nguyén don Cong ry TNHH Phdt hanh sdch
Sai Gon vé viéc budce Cong ry TNHH Komca Minolta Business Solutions Viét Nam
va Cong ty TNHH Thx:ong mai - T van - Ky thuat Sao Nam c6 trach nhiém lién doi
phai nhan lai toan by may moc, thiét bi ma Cong ty Sao Nam da mang dén Iap dar
tai tru so Coéng ty TNHH Phat hanh sach Sai Gon theo Hop dong mua ban tai san
$6 03.12.14/HDBM-SG va phu luc hgp déng mua ban tai san sé 03.12.14/HPMB -
SG/PL- 01.

Sau khi xét xu phuc tham tr ngay 15/10/2016 cho dén nay Saigonbook lién
tuc ¢6 don dé nghj gidm ddc tham d6i véi Ban 4n phuc tham néi trén.

Ngay 22/9/2020, Chanh én Toa 4n nhan dén cép cao tai Thanh phd Ho Chi
Minh ban héanh Quyet dinh s6 50/2020/KN-KDTM khéng nghj theo thi tuc gidm
d6c tham 46i véi Ban 4n phic tham s6 1106/2016/KDTM-PT ngay ngay 22/9/2016
cua Toa an nhan dan Thanh pho H6 Chi Minh, dé nghj Toa 4n nhan dan c4p cao tai
Thanh phé Ho Chi Minh xét xir gidm d6c thdm hiy Ban an phic thim néi trén dé
xét xir phiic thim lai.

Tai p}nen t0a gidm doc tham, dai dién Vién kiém séat nhan dan cap cao tai
Thanh phé Ho Chi Minh dé nghj chap nhén toan bj khang nghj cua Chéanh an Toa

4n nhan dén cdp cao tai Thanh phé H6 Chi Minh, hiy Ban 4n phic thim néi trén dé
xét xar phuc tham lai.
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NHAN PINH CUA TOA AN:

[l] Can cu Hop dong nha phan phdi ngay 02/01/2014 dugc ky két gitra Sao
Nam véi KMV va Giay ching nhan phan phoi uy quyen ngay 19/01/2015 the hién
Sao Nam la dai ly uy quyen cia KMV, dugec KMV uy quyén phan phdi tat ca cac
may in mau k¥ thudt s6 cong nghiép Konica Minolta cung véi cac phuy kién, vat tu
tiéu hao, vét tu thay thé lién quan, dugc Gy quyén bao gia va thyc hién don dat hang
tryc tiép véi khach hang (BL 223, 545-550). Ngay 20/10/2014, Saigonbook ky Hop
dong 038 vdi Sao Nam mua may in C1100, gié 3.409.111.200 dong dé lam md hinh
Printing Shop. Sau khi ky hop dong, Smgonbook 43 thanh toan cho Sao Nam sb tién
dot 1 dat coc. la 511.366.680 dong, con no lai la 2.897.744.520 dong Do
Saigonbook thxeu tién thanh toan dot 2 nén cac bén thoa thuan thong qua ACBL d4é
cung cip von giai ngin thanh toan sé tién mua may in C1100 con ng. Ngay
27/12/2014, ACBL ky Hop dong cho thué tai chinh s6 03 cho Salgonbook vay so
tién 2.640.436.000 dong véi 13 suat duge quy dinh trong tumg khe udc nhan ng.
Cung ngay, ba bén 1a Saigonbook, Sao Nam va ACBL ky Hop ddng 03 va Phu luc
hqp dong dé dam bao cho ACBL giai ngan thanh todn s6 tién mua may in C1100
con ng. Ngay 30/12/2014 va ngay 31/3/2015, Saxgonbook ky 02 khuéc uéc nhan ng
vl ACBL va ACBL giéi ngén cho Saigonbook s tién 2.640.436.000 d6ng dé thanh
toén cho Sao Nam, s6 tién con lai 257.308.520 ddng do Saigonbook thanh toan cho
Sao Nam. Ngay 30/12/2014, Sao Nam ban giao may in C1100 cho Saigonbook, con
KMV thi ting 01 b lwu trit dién UPS cho Saigonbook. Ngay 14/08/2015,
Saxgonbook thuc hién xong nghia vu tai chinh véi ACBL va nim quyen s¢ hiru may
in Cl 100. Theo dai dx¢n cua ACBL xéc nhan sau khi ACBL dinh gia tai san, ACBL
quyet dinh chi cung cap mét phan tai chinh cho Saigonbook dudi hinh thirc cho vay
dé Saigonbook thanh toan s6 tién mua méy in C1100 cho Sao Nam, ACBL khong
phai la bén mua may, Saigonbook méi la bén mua may; viéc ACBL ding tén quyén
s¢ hiru may in C1100 trong thoi gian cho thué tai chinh 1a dé dam bao cho viéc thu
héi vén, khi Saxgonbook tra ng xong, ACBL s& chuyén quyén s& hiru lai cho
Saxgonbook va hi¢n nay Saigonbook da tra ng cho ACBL xong, ACBL di chuyén
quyén s¢ hiru lai cho Saigonbook. Do dd, ¢6 cin clr xac dinh Saigonbook 1a bén
mua may va la chu s¢ hiru cua chiéc may nay, nén Saigonbook khdi kién Sao Nam
vé viéc “Tranh chip Hop ddng mua bén hang héa” 1a ding quy dinh cua phép luat.

[2] Qua xem xét gua trinh giao két va thuc hién hop dong thay ring Sao Nam
c6 nhimg vi pham cy thé nhu sau:

- V& gia ban: Tai bang chao gia sb 128/CTV/14 cia Sao Nam gui cho
Saigonbook, chao gia ban méy in C1100 1a 3.873.990.185 dong. Tai bang chao gia
s6 97/CTV/14 ngay 16/07/2015, Sao Nam guri cho Saigonbook, chao gid ban méy in
C1100 12 2.000.000.000 ddng. Qua so sanh hai bang chao gia cho thay trong vong
thoi gian 09 théng, Sao Nam dua ra gid ban chénh léch rit 16n véi sO tién lén dén
1.873.990.185 ddng 1a bit hop ly. Theo khoan 2.1 Piéu 11 cua Hop ddng nha phén
phéi ngay 02/01/2014 quy dinh “Gia cia san phim Konica Minolta tai Viét Nam do

8



506 - TAI HIEN VU AN KONICA MINOLTA

KMV ban hanh, théng nhét sir dung trén toan quoc phai dugc niém yét trén thi
truong”. Tuy nhién, Sao Nam la dai ly uy quyén cia KMV, dugc KMV 1y quyén
chao gi4 ban mdy in C1100, lai khong chao gia do KMV niém yét trén thi trudng ma
tu ¥ dua ra gia ban ¢6 su chénh léch rat Iom 1a khéng trung thuc trong giao két hop
dong, vi pham Diéu 6 Bo luat dan sy nam 2005.

- Vé khuyen mai: Tai khoan 7 Piéu ITI cia Hop dong nha phan phéi quy dinh
“Viéc khuyen mai phai do KMV to chuc thuc hién, duqc ap dung trén toan quoc
muc dich cua viéc khuyén mai 1a dé dat duoc thi phan va khong giam vao gia cua
san pham”. Tai bang chao gia s6 128/CTV/14, Sao Nam gui cho Saigonbook thé
hién gid may in C1100 12 3.873.990.185 dong, Sao Nam khuyen mai giam gla béan
dat biét cho Saigonbook 20%, trong duong 774.798.037 dong. Nhu vay, viéc Sao
Nam khéng dugc phép khuyen mai giam gia ban, nhung tu y khuyen madi giam gxa
ban voi sO tién rat 16n dé nhim dat dugc muc dich trong giao két hop dong 12 vi
pham khoan 5 Piéu 100 Luat thuong mai nam 2005.

- Vé thoi han bao hanh: Tai khoan 4 Piéu II cua Hop dong nha phén phéi quy
dinh “Tét ca san pham Konica Minolta s& dugc giao kém phiéu dang ky bao hanh,
khach hang dung cudi phéi dang ky véi KMV”. Tuy nhién, khi ban mdy in C1100,
Sao Nam khong giao phiéu bao hanh cia nha san xuét cho Saigonbook. Theo KMV
va Sao Nam thira nhén thoi han bao hanh d6i véi may in C1100 1a 36 thang, nhung
tai Hop dong 038 va Hop ddng 03 chi ghi thai han bao hanh 12 thang la vi pham
thoi han bao hanh. Nhu vay, viéc Sao Nam khong giao phiéu bao hanh, ¢d y giam
thoi han bao hanh tr 03 xudéng con 01 nam dé huodng lg1 02 ndm bao hanh con lai 12
vi pham Diéu 445, 446 B¢ luat dan sy nam 2005.

- Vé click charge: Déy la phan dich vu k¥ thuét va thuong mai tiép dién sau
khi ban giao may (Click charge bao gém: phu ki¢n, linh kién, vat tr tiéu hao, vat ur,
céac phan mém va dich vu k¥ thuat) dugc hoat dong ddng bd theo may, néu khong c6
click charge thx may in C1100 khong hoat dong dugc. Click charge do bén ban déc
quyén cung cip va nim giir mat khau, bén mua khong thé tim mua click charge trén
thj truomg. Tai khoan 2.1 Piéu I cua Hop dong nha phan phox quy dinh “Gid: bao
goém gid mdy, phu kién, linh kién, vat tu tiéu hao, vat e, va cdc phan mém”. Theo
chimg ¢t do nguyén don cung cap thé hién tai Hop dong s6 07/15/T GA/STS ngay
23/07/2015, Cong ty TNHH Giai phap cong nghé Sai Gon la dai ly Gy quyén cua
KMV bén méy in C1100 cho Cdng ty ¢o phan IN 474, véi gia 1.680.000.000 dong
¢é ca phan click charge. Nhu vay, viéc Sao Nam ban may in C1100 cho Saigonbook
lai téch riéng phan click charge ra, khong ghi vao hop dong 12 vi pham Diéu 180 Bo
luat dan sy 2005. Diéu nay dan dén hau qua Ja tir khi xay ra tranh chap dén nay, may
in C1100 khong thé hoat dong dugc do khéng cé click charge rang budc trong hop
dong.

- V& xuét xt hang héa: Xuat x{t hang héa la mdt trong ba thong tin dinh danh
nhin hang héa nhap khau, bit bugc phai thé hién trong hop dong. Tuy nhién, tai
bang chao gia s6 128/CTV/14 ngay 14/10/2014 va Hop déong 038 do Cong ty Sao
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Nam soan thao chi ghi hang héa nhéap khau mdi 100% cua nha san xuat Konica
Minolta Nhat Ban, khong ghi thong tin Xuat xir la 101 cia Sao Nam. Pén khi ACBL
thim dinh cho Saigonbook vay dé thanh toan s tién ma Saigonbook mua may in
C1100 con ng cia Sao Nam, thi ACBL bat budc phai ghi xuat x vao hop dong de
lam co s& dinh gia cho Saigonbook vay. Theo Hop d6ng 03 céc bén thoa thuin xuat
x¢ may in C1100 la cia Nhét Ban. Tuy nhién, khi Sao Nam ban giao maéy cho
Salgonbook thi may ¢6 xuat xir cua Trung Quéc la vi pham thoa thuan cia hop dong
vé xuat xit hang héa, dugc quy dinh tai khoan 14 Diéu 3 Luat thuong mai nam 2005.

- Vé chit lugng méy: Sau khi méy in C1100 dua vao van hanh da bj 161 ky
thuat. Dxeu nay Sao Nam thira nhan va 43 cho nhan vién k¥ thuat dén dé khic phuc.
Thyc té cho thdy vao nim 2014, Saigonbook mua cia Sao Nam 02 loai may in,
gom: May in C1070P va may in C1100. Tuy nhién, ca hai may in nay diéu bj 16i ky
thuat. Trong d6, Sao Nam di thu héi nhin lai méy in C1070P va tra tién cho
Saigonbook; con mdy in C1100 thi Sao Nam khong chiu thu hoi ma chi déng ¥ mua
lai méay. Diéu nay thé hién vé mat y chi Sao Nam di thira c6 nhimg vi pham trong
viéc mua ban may in C1100, nén méi tim giai phap dé giai quyét nhan lai may va tra
tién lai cho Saigonbook.

[3] Vai céc tai liéu, chu-ng ¢t da phan tich rén cho thiy ngay tr dau Sao Nam
di khong trung thuc trong viéc giao két hop dong véi Saigonbook. Vi vay,
Saigonbook khéi kién yéu cau Toa an tuyén bé Hop dong kinh té s6 038, Hop dong
mua ban tai san sé 03 v6 hidu do lira ddi 12 hoan toan ¢é cin cui.

[4] Do d6, Toa 4n cip phiic thim xét xr bac toan b yéu cau khdi kién cua
Saigonbook la khong ¢6 can ci, khong phan anh dung céc tai liéu, chimg cr ¢6 tai
hé so vu én. Con Toa an cap so thim tuyén bd Hop dong mua ban tai san s 03 vo
hiéu do nham lan la khong chinh xac. Mat khéc, giao dich mua bén gilra Sao Nam
va Saigonbook dz bj vo hiéu do lura dox ngay tu thai diém giao két, nhung Toa an
cap SO tham khong tuyén b Hop dong kinh té s6 038 vo hiéu 12 thiéu sot. Tuy
nhién, dé tranh vu 4n kéo dai, nén chi can huy ban 4n phuc thim dé xét xur phuc
tham lai.

Vi céc |€ trén;

QUYET DINH:

Cin ¢t Diéu 325, diém a khoan 1 Diéu 337, khoan 3 Diéu 343, Diéu 349 cua
B luat 6 tung dan sy nim 2015,

1. Chap nhin khang nghi s6 50/2020/KN-KDTM ngay 22/9/2020 cua Chéanh
anToaannhandancapcaotaxThanhphoHoC}anh

2. Huy Ban an phuc tham s 1 106/2016/KDTM-PT ngay ngay 22/9/2016 cua
Toa 4n nhan dan Thanh phé Hé Chi Minh vé vu an “Tranh chip Hop ddng mua bén
hang héa™ gilra Nguyén don la Cong ty TNHH Phat hanh sach Sai Gon véi Bj don la
Céng ty TNHH Thuong mai - Tu vén - K¥ thuat Sao Nam va Nguoi ¢6 quyen lm,
nghia vu lién quan la Cong ty TNHH Konica Minolta Business Solutions Viét Nam
10
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Céng ty TNHH MTV Cho thué tai chinh Ngan hang A Chau. Giao hé so vu 4n cho

Tda 4n nhan dan Thanh phé H6 Chi Minh xét xir phic tham lai.

3. Quyét dinh gidm ddc thdm c6 hiéu lyc phap luat ké tr ngay ra quyét dinh

nay./.

Noi nhgn: )

- Chanh 4n TANDCC (dé bic);

- Vu Phép ché va Quan ]y khoa hoc T:
- VKSNDCC tai TP. H6 Chi Minh:

- TAND TP. H6 Chi Minh:

- TAND Quién 3;

- Chi cuc THADS Quién 3;

- Céc duong su (theo dia chi);
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