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T6i lam don nay, t gidc cac hanh vi vi pham phap luat hinh sy cia Thim phan Phu Quéc Tuin
vé hai toi:

A. Tdi 1am sai 1éch ho so' vu 4n theo Picu 300 B luit hinh sy nim 1999
B. Toi ra ban an trai phap luit theo Pic¢u 295 Bo luit hinh sy nim 1999.

A.TOI LAM SAI LECH HO SO VU AN
1. Purra thém tai liéu bat hop phap, c6 dau hiéu gia mao, vao hd so dé giai quyét vu an:

— Trong hd so vu an, ¢ ban photocoppy lién 2 hoa don 0000393, but luc 543, do KMV ndp, dugc
liét ké trong mot danh muc tai lidu ngay 14-04-2016. Nhung ngay 14-04-2016 13 ngay dién ra phién
toa so tham, KMV khong ndp cac tai li€u nay. Tai trang 2 bién ban phién toa so tham ngay 14-04-
2016. “Chu toa: hoi cac duong su c6 cung cip thém ching cr mébi, ¢6 yéu cau triéu tip ngudi lam
chimg khéng? Cac duong su: Khong®. Trang 16 bién ban phién toa so thAm ghi nhén tir 12 gid
ngay 14-04-2016 dén 15 gid ngay 19-04-2016 1 thoi gian nghi 4n kéo dai. Vao lac 15 gior 30 phut
ngay 19-04-2016, phién toa tiép tuc va cac bén ciing khong nop thém tai liéu gi. Thé nhung ban
photocopy lién 2 hoa don s6 0000393 lai 14 tai liéu duy nhat dé Tham phan Phu Quéc Tuan dua ra
nhan dinh tai trang 15 ban an so tham: “KMV dd ban dirt mdy C1100 cho Sao Nam thé hién qua cdc
chitng tir thanh todn da nép cho Toa dn” va “Hpi dong xét xir dd cé dii co s¢ dé xdc dinh: Sao Nam
khéng phai la Pai Iy thiong mai ma la nha phan phoi ciia KMV*.

— Ban photocopy lién 2 héa don 0000393 ¢6 thé 1a tai liéu gid mao, vi lién 2 1a lién giao cho khach
hang thi KMV 1a bén béan, khong thé con luu giit lién 2 dé photocopy. Néu KMV photocopy hoa
don 0000393 thi KMV phai photocopy tir lién 1 1a lién ma ho con luu giit va Toa an phai kiém
tra d6i chiéu v&i ban chinh lién 1 héa don 0000393. Khong c6 chit ky clia nguoi viét tay trén ban

photocopy héa don 0000393 ma chi c6 chit ky ciia Tong giam ddc Tadasu Ichino. Trong khi do,
Tadasu Ichino 14 ngudi Nhat Ban, khong ranh tiéng Viét va ong ta ciing khong thé 1a ngudi c6 du
thoi gian dé ky timg hoa don ban hang nhu thé. Ban photocopy lién 2 hoa don 0000393 dé ngay 30-

11-2014, nhung trong bang liét ké danh muc tai liéu ngay 14-04-2016, muc 4, thi hoa don gia tri gia
tang s6 0000393 13 ngay 29/12/2014, dung voi ngdy ma KMV chuyén méy in C1100 dén Printing
Shop cua Saigonbook, trudc ngay ky bién ban ban giao tai san. ngay 30-12-2016, mdt ngay.
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Trang 28/33 bo td khai thué quy IV ndm 2014 ctia Sao Nam. hoa don nay bi sira thanh ngay 30-12-

2014. Ban pho t6 hoa don s6 0000393 duoc danh bt luc s6 543 nhung khong dugc liét ké trong
muc luc but luc tai liéu so tham. Ban photo héa don 0000393 duoc gidu trong ban v kién ngay 14-

04-2016, gdm 10 trang, duoc ghi 14 ban chinh. Piéu cho thdy Tham phan Phu Qubc Tuin va Thu ky
Bui Nhat Vi Phuong da co6 su chuin bi kha cong phu, dé che giéu béan photo hoa don 0000393. Dbi
chiéu v&i bd chirg tir nhap khau thi t& thong quan duge KMV ndp cho Hai Quan ngay 01-12-2014.

Nhu vay, ngay 30-11-2014, may in C1100 chua xong thu tuc Hai Quan, nghia 1a hang chua qua bién
gidi vao Viét Nam. KMV khong thé xuat hoa don VAT chuyén quyén sé hitu cho Sao Nam tai thoi
diém hang chua vao Viét Nam. Va ciing khong c6 1y do gi ma KMV phai xuat hoa don vao ngay
30-11-2014. Nhirng d4u hiéu trén cho thay ban photocopy héa don 0000393 14 tai liéu gia mao.

— Tai trang 2 Bién ban hoa giai khong thanh ngay 21-01-2016, Saigonbook dé nghi toa an yéu cau

KMV va Sao Nam xuét trinh cac tai liéu ching ctr, trong d6 c6 hoa don tai chinh cia KMV xuét

ban may C1100 cho Sao Nam, nhung d3 bi KMV va Sao Nam tir chdi ¢ trang 3 bién ban hoa giai
ngay 21-01-2016. Dong thdi, KMV giri van ban ngay 21-01-2016 cho toa, but luc 428, tir chdi cung

cip tai liéu theo don dé nghi toa an thu thap chimg ctr ngay 19 -01-2016 va ngay 21-01-2016 cia
Saigonbook. Nhu vay, ban photocopy hoa don 0000393 dugc dua riéng cho Tham phan Phu Quéc

Tuén trong thoi gian nghi 4n kéo dai tir 14-04-2016 dén 19-04-2016 dé ong lam tai lidu viét ban an.
— Trong hd so vu 4n ¢6 ban giai trinh ctia Sao Nam dé ngay 22-01-2016, kém theo Gidy Chimg

Nhan Nha Phan Phéi Uy quyén. bay la nhiing tai li¢u dugc dé cap tai trang 15 ban 4n so tham
nhung chua duoc cong khai trong cac budi hop hoa giai cong khai tai lidu chimg ctr. Trude ban giai
trinh ngay 22-01-2016 mdt ngay, tai bién ban hoa gidi sau ngay 21-01-2016, Sao Nam va KMV
déu tir chbi cung cp tai liu theo don yéu cau ngay 19-01-2016 va don yéu cau ngay 21-01-2016

ctia Saigonbook, nhung khong biét vi Iy do gi, ma ngay hom sau, 22-01-2016. Sao Nam lai cung

cap cho toa kem theo ban gidi trinh céc tai liéu nay. Tai cac bién ban hoa giai sau do, bién ban hoa

giai ngay 01-03-2016 va bién ban hoa giai ngay 09-03-2016 déu khong dé cap dén cac tai liu ma
Sao Nam da ndp theo ban giai trinh ngay 22-01-2016. Tai bién ban phién toa ngay 14-04-2016
va ngay 19-04-2016, ciing khong dé cap dén Giay Chirmg Nhan Phan Ph6i Uy Quyén. Thé nhung
Gidy Chirng Nhan Phan Phéi Uy Quyén lai dugce @& cap tai trang 15 ban 4n so thdm s 439/2016/
KDTM-ST ngay 19-04-2016 ctia Toa an nhan ddn Quén 3. Tp. H6 Chi Minh. Téi hoan toan bat ngd
vé Gidy ching nhan phan phdi Gy quyén dugc dé cap tai trang 15 ban 4n so tham sb 439. Pén khi

vu 4n chuyén 1én cip phuc tham, t6i chup gidy Chimg nhan Nha Phan Phéi Uy Quyén nay tai but
luc s6 223 va dem qua gip Tham phan Nguyén Thu Chinh dé trinh bay. Néu trude khi khéi kién ma
t6i ¢6 Gidy Chirng Nhan Phan Phbi Uy Quyén nay thi toi da kién KMV ra toa véi ty cach 1a dong bi
don véi Sao Nam, chir khong phai 1a “Ngudi co quyén lgi, nghia vu lién quan®. Toi nghi rang, Giay

Chirng Nhén Phan Phdi Uy Quyén, cung vo1 ban photocopy hoa don 0000393, dugc cac luat su cua

KMV hoic Sao Nam ndp trong thoi gian nghi an kéo dai, tir ngdy 14 dén ngay 19 thang 4 nim 2016.
2. B6 mdt s6 tai liéu ra khéi ho so vu an:

Tai danh muc tai liéu dinh kém 61 trinh bay cia Sao Nam, ¢6 bang ghi am cudc hop ngay 06/08/2015, muc

s6 19, va bang ghi 4m cudc hop ngay 18/8/2015. muc s6 23, nhung déu bi Thim phan Phu Quédc Tudn va

thu ky Bui Nhat Vi Phuong loai ra khoi hd so. Tai liéu dinh kém theo don khéi kién cta Saigonbook, trang

7, cling c6 2 bang ghi &m nay dugc liét ké tai muc s6 10 va sd 11 nhung cling bi toa an loai ra khéi hd so.
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Day la hai bang ghi 4m rat quan trong, thé hién 6ng Tran Kim Chung dugc KMV 1y quyén ban méy in va iy

quyén cho ong ta thu hdi. Tai bat luc s6 408, chirng ctr mdi va trinh bay bd sung, trang 2, tdi co ndp tai tai

liéu 41 — Van ban cua KMV gtri Ban Tuyén Gi4o Trung Uong khéng dinh Sao Nam la Pai ly thuvong mai,

nhung da bi Tham phan Phu Quéc Tuén loai ra khoi ho so cho phu hop v6i nhan dinh cta 6ng tai trang 15
ban an so tham s6 439, “Sao Nam khéng phdi Pai 1y thiwong mai ma la nha phan phéi ciia KMV, Lén dén

cép phuc thém, doc lai hd s0, toi tim khong ra Vian ban cia KMV giri Ban Tuyén Gido Trung Uong, nén tdi

phai ndp b6 sung tai but luc 640. Hop dong mua ban may in k¥ thuét s6 voi STS ciing bi Thadm phén Phu

Qudc Tuén loai ra khoi hd so vy an. Lén dén cip phuc tham t6i lai phai bd sung hop dong nay, thé hién &

trang 3 bién ban phién toa phic thim ngay 24-08-2016. Tai Diéu 08 khoan 4 Hop dong mua ban may in k¥

thuat s6 voi STS, ciing 1a nha phan phdi nhu Sao Nam, nhung ho ghi 1 trong hop dong ho 1a Pai 1y thuong

mai cia KMV. Tham phan Pht Qudc Tuin bo ra khoi hd so nhiing tai lidu vira liét ké trén 1a dé phu hop véi
nhén dinh cta ong tai trang 15 ban an so tham sb 439/2016/KDTM-ST.

B. TQI RA BAN AN TRAI PHAP LUAT (Ban an da bi hiiy)

1. C6 y tuyén 4n ngoai pham vi yéu cau ciia don khéi kién:
Don khoi kién ngay 10-11-2015 ctia t6i, khong yéu cau toa an tuyén hop dong 038 hodc hop dong 03 vo

hiéu do nham 1an. Trong sudt qua trinh gidi quyét vu 4n, cling khéng c6 bén nao néi nham lan hodc dua
ra yéu cau toa tuyén hgp dong vo hidu do nham 1dn. Tham phan Phi Qudc Tuan ciing chua hoi t6i, trong
truong hop cac bén nham 1an xuat xr thi t6i ¢6 yéu cau toa tuyén hop dong vo hiéu do nhdm 1dn hay khong.
Toa tuyén hop dong vo hiéu do nham lan xuit x{r 1a vuot qua ‘pham vi don khéi kién’ cua toi, duge qui
dinh tai Diéu 5 BLTTDS 2004. Trong truong hop nham 1an thi t6i khong yéu ciu toa 4n giai quyét. KMV
va Sao Nam d4 lira t6i khong chi chiéc may C1100, ma ho di lira t6i ca Printing Shop, da dugc toi dé cap
ngay tir don khoi kién, nhung khong yéu cau toa an giai quyét Printing Shop. Phai ¢6 ban an tuyén vo hi¢u
do lira ddi, voi su lién d6i trach nhiém cua KMV, thi t6i méi c6 co sé kién doi bdi thuong thiét hai Printing
Shop. Hoi d@)ng xét x1r chi ¢6 thé bac hoiac chép nhan, mot phén hodc toan b9, yéu ciu trong don khoi ki¢n
cua to1, chur khong thé tu tién dat ra “vé hiéu do nham lan” dé tra may in lai cho KMV va Sao Nam. Céc hoi
thidm nhén dan co thé khong thdu hiéu Diéu 5 BLTTDS 2004, nhung Tham phan Phii Qudc Tuén, luc ay da
12 Pho Chanh an TAND Q3, thi phai dii nang lyc dé hiéu rd Diéu 5 BLTTDS 2004. Chd sai nay thé hién rd
su ¢6 ¥ ra ban an trai phap luat cia Tham phan Phii Quéc Tuan,

2. Tuyén 4n sai v6i qui dinh tai Piéu 131 BLDS 2005:

Tham phan Phi Qudc Tuan tuyén hop dong 03 v6 hiéu do nham 1an xuat x{r theo qui dinh tai Diéu
131 BLDS 2005 lai cang thé hién sy ¢6 ¥ ra ban an trai phap luat. Boi 1&, Biéu 131 BLDS 2005 qui
dinh “Trong trwong hop mét bén do 16i c6 y lam cho bén kia nham lan vé ndi dung ciia giao dich
thi dwoc giai quyét theo quy dinh tai Piéu 132 ciia Bé ludt nay”. Xuat xit 1a mot trong ba thong tin
dinh danh, bat budc phai thé hién trén nhan hang nhap khau, thi c6 nghia 1, bén ban phai c6 nghia
vu dinh danh san pham trong moi giao dich.

Tap doan Konica Minolta dén tir Nhat Ban, do ngudi Nhat Ban diéu hanh, ky hop dong ban may ¢
xuat x¢ Nhat Ban thi lam gi ¢6 su nham 14n & ddy. Hon nita, may C1100 duoc ban cho Saigonbook
c6 gid cao gap ba 1an ban cho cac d6i tac khac, 1éch nhau dén 2,1 ti dng, thi lira d6i vé xuét xir 1a gin
lién v&i myc dich ban duoc gia cao. Tuyén xir nham 13n xuat xtr 1a hanh vi ¢6 ¥ ra ban an trai phap lut.


https://luongvinhkim.vn/wp-content/uploads/2022/04/71.-Ch%E1%BB%A9ng-c%E1%BB%A9-m%E1%BB%9Bi-v%C3%A0-tr%C3%ACnh-b%C3%A0y-b%E1%BB%95-sung-ng%C3%A0y-26.01.2016.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/04/9.-L%C3%AA-N%E1%BA%BFt-g%E1%BB%ADi-Ban-Tuy%C3%AAn-Gi%C3%A1o-Trung-%C6%AF%C6%A1ng.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/04/9.-L%C3%AA-N%E1%BA%BFt-g%E1%BB%ADi-Ban-Tuy%C3%AAn-Gi%C3%A1o-Trung-%C6%AF%C6%A1ng.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/88.-B%E1%BA%A3n-%C3%A1n-s%C6%A1-th%E1%BA%A9m-4.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/88.-B%E1%BA%A3n-%C3%A1n-s%C6%A1-th%E1%BA%A9m-4.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/04/9.-L%C3%AA-N%E1%BA%BFt-g%E1%BB%ADi-Ban-Tuy%C3%AAn-Gi%C3%A1o-Trung-%C6%AF%C6%A1ng.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/10.-H%E1%BB%A3p-%C4%91%E1%BB%93ng-mua-b%C3%A1n-m%C3%A1y-in-C1100-v%E1%BB%9Bi-STS.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/85.-Bi%C3%AAn-b%E1%BA%A3n-phi%C3%AAn-t%C3%B2a-s%C6%A1-th%E1%BA%A9m-2.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/10.-H%E1%BB%A3p-%C4%91%E1%BB%93ng-mua-b%C3%A1n-m%C3%A1y-in-C1100-v%E1%BB%9Bi-STS.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/10.-H%E1%BB%A3p-%C4%91%E1%BB%93ng-mua-b%C3%A1n-m%C3%A1y-in-C1100-v%E1%BB%9Bi-STS.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/88.-B%E1%BA%A3n-%C3%A1n-s%C6%A1-th%E1%BA%A9m-4.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/1.-DON-KHOI-KIEN-10.11.2015-1.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/04/9.-H%E1%BB%A3p-%C4%91%E1%BB%93ng-s%E1%BB%91-038-1.pdf
https://luongvinhkim.vn/wp-content/uploads/2022/05/12.-H%E1%BB%A3p-%C4%91%E1%BB%93ng-03.pdf
https://luongvinhkim.vn/2-cu-lua-printing-shop/
https://luongvinhkim.vn/2-cu-lua-printing-shop/
https://luongvinhkim.vn/2-cu-lua-printing-shop/
https://luongvinhkim.vn/2-cu-lua-printing-shop/

3. C6 ¥ bé sét hop dong 038:

Tham phan Phi Qudc Tuén khong xét tinh vo hiéu cua hop dong 038 ma chi xét vo hiéu cua hop
d6ng 03 12 hoan toan sai qui dinh tai Piéu 132 BLDS 2005. Cac hanh vi lira d6i cia KMV va Sao
Nam 1a nhitng hanh vi ¢6 truée khi cac bén ky két hop dong 038 va 1 nguyén nhén tryuc tiép dan
dén xac 1ap hop ddng 038. Theo Diéu 137 BLDS 2005 thi “Giao dich dén sw vé hiéu khéng lam
phat sinh, thay doi, cham dirt quyén, nghia vu dan sw ciia cdc bén ké tir thoi diém xdc ldp” hop dong
038, tic 13, vo hiéu tir ngay 20-10-2014, 1a ngdy ma cac bén ky két hop dong 038. Hop dong 038
vo hiéu theo Diéu 132 BLDS 2005 va thoi diém vé hiéu hop dong 038 tir ngay 20-10-2014, khong
lién quan gi dén viéc thay thé hop dong dién ra sau d6. BLDS 2005 va BLTTDS 2004 sira d6i nam
2011, khong c6 chir nio 1a “gia tri phap 1y” va ciing khong co diéu luat nao qui dinh “khdng cé
gia tri phap ly” doi v6i mot hgp dong. Tai trang 13, ban 4n so tham, Tham phan Phu Qudc Tuan

tu dat ra thuat ngit “khéng con gia tri phap Iy~ dé bac yéu cau khai kién doi véi hop dong 038 1a
thé hién su yéu kém vé mat chuyén mén khong thé chap nhan dugc. Mot diéu hét sire vo 1y 1a don
khoi kién néu cac hanh vi lra d6i ddn dén xac 1ap hop dong 038 ma khong xét hop dong 038 thi cac
hanh vi Ira déi ¢ giai doan trudc hop dong 038 khong can phai xem xét, vi n6 khong phai nguyén
nhan tryc tiép xac 1ap hop dong 03.

4. C6 y nhin dinh sai vé chi thé:

Trong hd so vu an ¢6 du tai liéu dé két luan quan hé gitta KMV véi Sao Nam 1a quan hé dai Iy uy

quyén nhung tai trang 15 ban 4n so tham lai nhan dinh “Sao Nam khéng phdi la Pai Iy thwong
mai ma la nha phdn phoi ciia KMV, Day 1a nhan dinh ky quic dén mic ngu dét, khong thé chap

nhan duge ddi véi mot Tham phan. Phan phdi 1a pham tri chung, con dai 1y thwong mai 1a pham
trti riéng. Phan phdi duoc thé hién bang 4 hinh thirc cu thé, duoc dinh nghia tai Diéu 3 Nghi dinh
23/2007/ND-CP cuia Chinh pht: “Phdn phéi la cdc hoat déng bin budn. ban 1é. dai 1y mua bdn
hang héa va nhirong quvén thiwong mai“. Pai Iy chi 1a mot dang cu thé cia phan phdi, nd giéng

nhu ciy xoai 1a mot dang cta cai cdy. Khong thé noi d6 1a “cdi cdy chir khéng phdi cdy xoai®, cling
nhu khong thé noi “Phdn phéi chir khéng phdi dai 1y*. Luat Thuong mai 2005 khong c6 diéu khoan

nao diéu chinh quan hé phan phdi. Mudn 4p dung Luat Thuong mai thi phai cac dinh hinh thirc cu
thé ctia phan phdi. Néu ban budn, ban 16 thi ap dung phap luat Chuong II — mua ban hang hoa, néu
cung tng dich vu thi 4p dung Chuong III — cung tng dich vu; néu xuc tién thuong mai thi ap dung
Chuong IV — xuc tién thuong mai; con dai 1y thuong mai thi phai ap dung Chuong V — trung gian
thuong mai, ma cu thé 1a muc 4 — Pai 1y thuong mai, dugc qui dinh tir diéu 166-177. Xac dinh Sao
Nam 13 nha phan phdi cia KMV thi khong c6 phap luat dé ap dung. T6i chua gip ngudi nao chi
vao cdy mit r0i néi: “Né ld cdi cdy chir khdng phdi cdy xodi, cho nén t6i rat di Gng véi cau: “Sao
Nam khéng phdi la Pai Iy thwong mai ma la nha phdn phéi ciia KMV, dege Tham phan Phu Quéc
Tu4n nhén dinh tai trang 15 ban 4n so thim. Pay 1 hanh vi ¢d ¥ cia Thdm phan Phu Quéc Tuan dé

ctru KMV thoat khoi trach nhiém cua bén giao dai 1y Gy quyén.
5. Cac hanh vi lira d6i ciia KMV va Sao Nam: 1a ¢6 du tai liéu ndp cho tda 4n nhu di trinh bay ¢
muc Thu Doan Lira D6i Cia KMV va Cac Dai Y. Vi cac tai liéu da duge danh bt luc co trong hd

so vu an, da dé két ludn KMV va Sao Nam lira dbi va khong ai c6 thé nghi 13 cac bén nhim 1an nhu
Tham phan Phu Qudc Tudn nghi ra. Hon nita, ngoai chimg cir con ¢6 niém tin ndi tim cta ngudi
thAm phan d6i véi ting truong hop cu thé. Vi hanh vi thu hdi may va dé nghi gitt bi mat, sau khi
bi Saigonbook cdo budc lira dbi, thi ai cling phai nghi 1a bon KMV va Sao Nam d3 lira.
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Khong phan d6i cac cao budc lira ddi va lang 18 thu hdi may 1a thira nhan sy lira dbi bang hanh
vi. Theo Diéu 80 khoan 2 BLTTDS 2004 thi “Mdt bén dwong sy thiea nhan hoac khong phan doi
nhitng tinh tiét, sw kién ma bén dwong sw kia diwea ra thi bén diwong sw @6 khéng phai ching minh .
Tham phan Phi Quéc Tun hoan toan c6 thé dya vao Diéu 80 khoan 2 BLTTDS 2004 cing véi cac
tai li¢u co trong hd so dé dua ra nhan dinh KMV va Sao Nam lira déi 1a ¢6 can cir phép luat nhung

ong di cb y khong 1am, ma cb y nhan dinh cac bén nham 1an voi 16i ba bén.
6. C6 y nhin dinh sai vé ching tir xuat xir:

Tai trang 9 bién ban phién toa so tham, Sao Nam khai “vdo thdang 12/2014, Sao Nam cé cung cdp
cho Saigonbook bg chirng tir nhdp khau ciia mdy C1100 cé thé hién xudt xir Trung Quéc. Do dé
Sao Nam khéng cé liva vé xudt xir hang héa . Pay 1a chi tiét duy nhat d& Sao Nam, KMV va céc
luat sur ctia ho bién ho va d6 18i cho Saigonbook khong kiém tra xuat xir khi nhan bo ching tir nhap
khau tir lac nhan may. Tuy nhién, sau khi tuyén bd nghi an kéo dai, tir ngdy 14-04-2016 dén ngay
19-04-2016, tré lai phan xét hoi va tranh luan thi Tham phan Phu Qudc Tuan da hoi lai mot 1an nita,
vé viéc giao nhan chimg tir nhap khau. Tai trang 17 bién ban phién toa so tham, Sao Nam d4 khai
v6i toa 13 ho giao bo ching tir nhap khau nay vao thang 02-2015, con dai dién KMV khai 1a KMV
giao tir thang 12-2014. Ca dai dién KMV va Sao Nam déu khai d6i voi toa. Loi khai dbi cta Sao
Nam ding vé mit thoi gian, nhung sai vé ngudi giao. Pai dién KMV khai chinh ho giao 1 dung,
nhung lai sai vé mat thoi gian. Sy that, bo ching tir nhap khau nay, duoc ong Pao Viét Linh giao
kém véi Gidy chig nhén chét luong ctia nha san xuét, dé ngay 5-2-2015, giri dich danh Céng ty
TNHH Phat Hanh Sach Sai Gon, ¢ ky tén Tadasu Ichino va diu cia KMV. Tai bién ban phién toa
ngay 19-4-2016, t61 cling da trd 161 1a dng Pao Viét Linh giao cho Saigonbook vao thang 02-2015.
Sao Nam c6 4 1an khai déi vé viéc ho giao bo to khai nhap khau. Lan dau tién, tai bién ban hoa giai
khong thanh ngay 01-03-206, Sao Nam khai 14 ho giao bo chimg tir nhip khau vao thang 02-2015.
Lan thir hai, tai bién ban hoa giai khong thanh ngay 9-3-2016, Sao Nam khai giao bo to khai nhép
khau vao thang 02-2015. Lan thit ba, tai trang 9 bién ban phién toa so tham ngay 14-04-2016, Sao
Nam khai giao bd to khai nhap khéu vao thang 12-2014. Lan thi 4, tai trang 17 bién ban phién toa
so tham ngay 19-04-2016, Sao Nam khai giao bo ching tir nhap khau thang 02-2015. Nhu vy, c6
mot 1an Sao Nam khai giao bo chimg tir nhip khau vao 12-2014 va c6 ba lan, trong d6 ¢6 1an cudi
cuing vao ngdy 19-04-2016, Sao Nam khai giao bd chtng tir nhap khiu vao thang 02-2015 tai trang
17 bién ban phién toa so tham. Va ciing khong c6 tai liéu gi chimg minh, nhung tai trang 19 ban 4n
so thim, Thdm phan Phu Quédc Tuan lai dua ra chi tiét “Hon nita, vdo thing 12-2014, Sao Nam c6
cung cdp cho Saigonbook bo chitng tir nhdap khau*, d két luan 1a 151 do Saigonbook khong kiém
tra xuat xir may, khong ddi chiéu véi bo chimg tir nhap khau. Qua cac cau héi lai vé thoi diém giao
bo to khai nhip khau, khi tré lai xét hoi ngay 19-04-2016, d& nhan ra rang, ThAm phan Phu Qudc
Tuén da c6 su chuan bi cho viéc nhan dinh 13i 1a do Saigonbook khong kiém tra khi da nhan bo to
khai nhap khau dong thoi véi thoi diém nhan may, vi néu, giao bo to khai nhap khau vao ngay 05-
02-2015 thi khong phai 1a thoi diém kiém tra, ban giao may.

Theo Diéu 3 khoan 4 Nghi dinh s6 19/2006/ND-CP thi “Gidy chirng nhan xuit x&” 13 vin ban
chtirng minh xuat x@. Khi giao may nhdp khau, ngudi ta giao kém gidy chting nhan xuit xi dé
chtrng minh xuat x@, chir khong ai giao bo ching tir nhap khau thay cho Gidy chirmg nhan xuat xu.
Pay 14 théi quen thuong mai phai duoc dp dung theo Piéu 13 Luat thuwong mai. Thé nhung, Tham
phan Phu Quéc Tuén da sir dung 161 khai dbi ciia Sao Nam, sira lai thoi gian, dé phu hop véi nhan
dinh ‘gdy nham 14n‘ do Thdm phan Phu Qudc Tuén tu nghi ra tai trang 20 ban 4n so tham.

Vén dé dit ra 13, néu hop dong 038 da bi thay thé, khong con gié tri phap 1y nhu ¥ kién ctia Tham
Phan Phu Quédc Tuén thi v6i hop ddng 03, cac bén da thoan thuan xuat xtr Nhat Ban thi phai theo
xuat xtr Nhat Ban ctia hop dong 03, du trude d6 ¢ thoa thuan xuat xi khac.
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7. C6 y nhan dinh sai vé biao hanh:

Tai trang 19 ban 4n so thAm, Thim phan Phu Quéc Tuén nhan dinh “thoi han bdo hanh tai Diéu
4 Hop dong 03 va Piéu 7 Hop dong 038 ¢6 sai sot vé 16i danh mday*. Nhung Sao Nam khong co
quyén soan thao va mot 4n dinh thoi han bao hanh trong hop dong, ma phai giao Phiéu bao hanh
theo qui dinh tai DIEU I1-4 Hop Pong Nha Phan Phéi. Phiéu bao hanh c¢6 hai thong sé: bao hanh
theo thoi gian 1a 36 thang; bao hanh theo san pham 13 9 tridu ban in. Sao Nam chi dua mét thong s6
theo thoi gian vao hop ddng, con thong s6 theo san pham thi khong dwra vao. Tai hop dong 018, ban
may C1070P cho Saigonbook thi Sao Nam ciing ghi 12 théng thay cho giao Phiéu bao hanh. Pay
khong thé 13 16i danh may nhu thadm phan Pht Qudc Tudn nhén dinh. Tai trang 2 ban giai trinh ngay
22-01-2016 ma Sao Nam ndp riéng cho Tham phan Phu Qudc Tuén, Sao Nam cho rang, “Ké tir sau

khi ky bién ban nghiém thu chiéc mday C1100, Sao Nam da lién hé dé cung cdp phiéu bao hanh cho
Saigonbook nhing Saigonbook do muon trd lai mdy nén khéng dong y nhan®. Nhung tai trang 2
bién ban nghiém thu ngay 26-03-2015 do Sao Nam soan thao thi Sao Nam ghi 1a “Ché dé bdo hanh
nhu qui dinh tai Diéu 4 cia Hop dong va phu luc hop dong mua ban tai san so: 03.12.14/HPMB-
SG”. Nhu vy, tai thoi diém nghiém thu, Sao Nam khong dé cap dén Phiéu bao hanh va khong giao
phiéu bao hanh va mét 1an nita khang dinh bao hanh chi 1a 12 thang theo Piéu 4 ctia Hop dong.
Email diéu chinh bao hanh duge Sao Nam ndp cho Toa tai but luc s 224, thé hién Saigonbook
phat hién Sao Nam lira bao hanh va gri email khiéu nai 14 luc 3:46PM ngay 24-07-2015 va Sao
Nam diéu chinh bao hanh cho Saigonbook, ltiic 5:31 PM ngay 24-07-2015, v6i “Iy do bg phdn ldp
HP nhdn théng tin vé thay déi thoi gian bdo hanh mudn nén cé sai sét”, chtt khong néu 16i do danh
may nhu nhan dinh cia Tham phan Phu Quéc Tuén. Viéc Sao Nam diéu chinh bao hanh chi 1a bién
phap khic phuc hau qua cht khong lam thay ddi ban chat ciia hanh vi lira déi tai thoi diém xéc 1ap
hop ddng 038 va hop dong 03. Ban an so tham s6 439/KDTM-ST ngay 19-04-2016 do Tham phéan
Phu Qudc Tuén 1am chu toa, di bi huy va quyét dinh giam ddc thim nhén dinh 1a sai hoan toan va
cap phuc thidm nhan dinh hop déng 038, hop dong 03 v hiéu do lira déi theo Piéu 132 BLDS 2005.
Cac hanh vi ciia Tham phan Phu Quéc Tuan néu trén ciing véi hdu qua ban an so tham bi hiy, da
du cin cir dé khoi t6 Tham phan Phu Quéc Tuan.

Thanh phd H6 Chi Minh, ngay 30 thang 05 nam 2022
Nguoi to giac
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